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Executive Summary

In December 2009, in anticipation of the scheduled expiration of Treasury’s authority
under the Troubled Asset Relief Program (TARP) on December 31, 2009, the Panel issued a
report that attempted to gauge the program’s overall effectiveness. “There is broad consensus
that the TARP was an important part of a broader government strategy that stabilized the U.S.
financial system by renewing the flow of credit and averting a more acute crisis,” the Panel
wrote. “Although the government’s response to the crisis was at first haphazard and uncertain, it
eventually proved decisive enough to stop the panic and restore market confidence. Despite
significant improvement in the financial markets, however, the broader economy is only
beginning to recover from a deep recession, and the TARP’s impact on the underlying
weaknesses in the financial system that led to last fall’s crisis is less clear.”

The TARP did not, however, expire on its original schedule. Shortly after the release of
the Panel’s report, the Secretary of the Treasury exercised his legal authority to extend the
program until October 3, 2010 — the latest date authorized by statute. This month, in anticipation
of this final expiration of the program’s most significant authorities, the Panel is revisiting and
expanding upon its earlier findings about the program’s effectiveness. The Panel will continue
to explore these broad issues, as well as to evaluate specific TARP programs, in further monthly
reports until its statutory authority expires on April 3, 2011.

When the Secretary extended the TARP, he stated that use of TARP funds in the
extension period would be limited to three areas: providing mortgage foreclosure relief,
extending capital to small and community banks, and increasing support for the securitization
market through the TALF. He also noted that by extending the TARP, Treasury was preserving
its authority to intervene swiftly in the event that the financial markets showed signs of another
meltdown. This second justification ultimately played a much more important role during the
extension period, as Treasury did not add any new funding to any programs intended to address
foreclosures, small bank capitalization, or the securitization market. Treasury therefore used the
TARP’s extension more to extend the government’s implicit guarantee of the financial system
than to address the specific economic problems that the Secretary cited.

Over the last 10 months, Treasury’s policy choices have been increasingly constrained by
public anger about the TARP. The program is now widely perceived as bailing out Wall Street
banks and domestic auto manufacturers while doing little for the 14.9 million workers who are
unemployed, the 11 million homeowners who are underwater on their mortgages, or the

“The Panel adopted this report with a 4-0 vote on September 15, 2010.



countless other families struggling to make ends meet. Treasury acknowledges that, as a result
of this perception, the TARP and its programs are now burdened by a public “stigma.”

Some of this stigma has arisen due to valid concerns with Treasury’s implementation of
TARP programs and with its transparency and communications. For example, Treasury initially
insisted that only healthy banks would be eligible for capital infusions under the Capital
Purchase Program (CPP). When it became clear that some of these banks were in fact on the
brink of failure, all participating banks — even those in comparatively strong condition — became
tainted in the public eye. Stigma may also have arisen due to deep public frustration that,
whatever the TARP’s successes, it has not rescued many Americans from suffering enormous
economic pain. Treasury claims that the pain would have been far worse if the TARP had never
existed, but this hypothetical scenario is difficult to evaluate — in part due to regrettable
omissions in data collection on Treasury’s part. For example, since the Panel’s second report in
January of 2009, it has called for Treasury to make banks accountable for their use of the funds
they received. It has also urged Treasury to be transparent with the public, in particular with
respect to the health of the banks receiving the funds. The lack of these data makes it more
difficult to measure the TARP’s success and thus contributes to the TARP’s stigmatization.

The program is today so widely unpopular that Treasury has expressed concern that
banks avoided participating in the CPP due to stigma, and the legislation proposing the Small
Business Lending Fund, a program outside the TARP, specifically provided an assurance that it
was not a TARP program. Popular anger remains high about taxpayer support of America’s
largest banks, and that anger has only intensified in light of the continuing economic turmoil.
The TARP’s unpopularity may mean that, unless the program’s effectiveness can be
convincingly demonstrated, the government will not authorize similar policy responses in the
future. Thus, the greatest consequence of the TARP may be that the government has lost some
of its ability to respond to financial crises.

In order to gain a full perspective on the TARP, the Panel consulted with several outside
experts: Professors Alan Blinder, Simon Johnson, Anil Kashyap, and Kenneth Rogoff. While
differing on numerous points, these economists generally agreed that the TARP was both
necessary to stabilize the financial system and that it had been mismanaged and could pose
significant costs far into the future. The early change in TARP strategy from asset purchases to
capital injections, followed by the rollout of numerous seemingly unconnected programs,
combined with largely ineffective communication of the reasoning behind these actions, spread
confusion in the public and undermined trust in the TARP. Further, the experts consulted by the
Panel unanimously felt that the program created significant moral hazard. After all, the
government had alternatives for the form of its intervention. As an alternative to subsidizing
large, distressed banks, it had the option of putting them into liquidation or receivership,
removing failed managers, and wiping out existing shareholders. The fact that the government



chose not to impose such stringent costs upon TARP recipients meant that the program’s moral
hazard costs were much greater than necessary.

Ultimately, any evaluation of the TARP must be guided by the program’s stated goals.
Congress authorized Treasury to use the TARP in a manner that “protects home values, college
funds, retirement accounts, and life savings; preserves homeownership and promotes jobs and
economic growth; [and] maximizes overall returns to the taxpayers of the United States.” But
economic weaknesses persist. Since the TARP was authorized in October 2008, 7.1 million
homeowners have received foreclosure notices. Since their pre-crisis peaks, home values have
dropped 28 percent, and stock indices — which indicate the health of many Americans’ most
significant investments for college and retirement — have fallen 30 percent. In short, although
the TARP provided critical government support to the financial system when the financial
system was in a severe crisis, its effectiveness at pursuing its broader statutory goals has been far
more limited.



Section One:

A. Introduction

Next month marks the two-year anniversary of the inception of the Troubled Asset Relief
Program (TARP).! It also coincides with the termination of Treasury’s capacity to authorize new
expenditures under the TARP. This milestone provides an opportunity to evaluate the program’s
performance from a variety of perspectives.

The TARP was enacted at the height of the severe financial collapse that shook the world
in the latter half of 2008. Although initially conceived as a government initiative to rescue
financial institutions by purchasing their worst assets, the Treasury Department quickly shifted
the program’s focus to providing hundreds of billions of dollars of capital support for hundreds
of banks. Over the initial months the program evolved to rescue a major insurance company and
two domestic automobile manufacturers. Additional efforts were undertaken to support the
restart of the securitization markets, to bolster small business lending, and to address the
mortgage foreclosure crisis.

In December 2009, Treasury Secretary Timothy Geithner sent a letter to congressional
leaders exercising his authority to extend the TARP through October 3, 2010. In his letter, the
Secretary made renewed commitments to use TARP resources to address remaining critical
issues in the Administration’s efforts to promote financial recovery. Except in an emergency, the
Secretary’s letter promised to focus new commitments of TARP resources in three areas: (1)
mortgage foreclosure relief; (2) small business lending, including by providing capital to small
and community banks; and (3) increasing support for securitization markets through the Term
Asset-Backed Securities Loan Facility (TALF).

At the time of its initial enactment, the TARP was limited to making no more than $700
billion in financial commitments at any time.> The Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank Act), enacted in July 2010, reduced the ceiling on TARP
expenditures from $698.7 billion to $475 billion, and prohibited the Treasury Department from
establishing any new programs under EESA. Hence, Treasury has only a limited amount of time

! The Troubled Asset Relief Program (TARP) was authorized and funded in the Emergency Economic
Stabilization Act of 2008 (Pub. L. 110-343) enacted October 3, 2008. See 12 U.S.C.§ 5201.

2 Congress reduced the $700 billion ceiling, originally specified in EESA, by $1.3 billion to $698.7 billion
in the Helping Families Save Their Homes Act of 2009, enacted on May 20, 2009. See Helping Families Save Their
Homes Act of 2009, Pub. L. 111-22, § 202(b) (May 22, 2009) (online at frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=111_ cong_public laws&docid=f:publ022.111.pdf) (hereinafter “Helping Families Save
Their Homes Act of 2009”).



remaining — until October 3, 2010 — to undertake any further TARP spending, and its remaining
funding has been sharply reduced.

As with prior reports, this report can provide only an interim evaluation of the TARP.
The effects of the TARP will be debated and analyzed for years to come. The impact of the
financial crisis that shook the world beginning in 2007 continues to be felt, and much of the
economic and financial data necessary to reach more definitive conclusions about the
effectiveness of the TARP are not yet available.

This month’s report first provides an update to the topics encompassed by the Panel’s
reports since December 2009, the last time that the Panel broadly evaluated the TARP. It then
describes current estimates on the subsidy cost — likely losses or gains — of the various programs
that Treasury established under the TARP. The report then describes the actions taken since
Treasury extended its authority, in December 2009, and concludes with an evaluation of the
TARRP in the context of the health of the U.S. economy, aided by the views of several prominent
economists. This report builds on all of the Panel’s previous work, but in particular, it is
intended as a follow-up to the Panel’s April 2009 and December 2009 reports, which also
provided evaluations of the TARP as a whole.

B. Summary of the TARP in 2010
1. Updates to the Panel’s Oversight of the TARP in 2010

To assess the overall effect of the TARP, it is necessary to consider the performance of
the programs that underlie it. This section provides updates on the major TARP investments
either since the Panel’s December report or the most recent report on each topic, focusing on
actions by the Administration, Congress, or Treasury.®

The Panel concluded in its December 2009 report, when TARP had been in existence for
slightly more than a year, that the “TARP was an important part of a broader set of government
actions that stabilized the U.S. financial system by renewing the flow of credit and averting a
more acute crisis” but that “the TARP’s impact on the underlying weaknesses in the financial
system that led to [the] crisis is less clear.” Nine months later, few comprehensive empirical
studies on the government’s concerted response to the crisis have been published that would
supplement that finding.* Research attempting to isolate only the TARP’s impact is even more

® With the release of this report, the Panel has published 22 monthly reports and two supplementary reports
since December 2008. To view these reports, see cop.senate.gov/reports/. See Section C for a description of the
projected costs of the TARP, and Sections D and E for a fuller analysis of the TARP’s effect.

* Although some government agencies have released commentary assessing TARP’s impact, including
Treasury and the Federal Reserve, these lack either empirical evidence or peer-review or both, thereby limiting some
of their analytic value. See Alan Blinder and Mark Zandi, How the Great Recession Was Brought to an End (July
27, 2010) (online at www.economy.com/mark-zandi/documents/End-of-Great-Recession.pdf) (hereinafter “How the
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sparse. The obstacles to analysis are many: not only is the program still in process, but
numerous financial rescue programs were also implemented by different agencies, including
Treasury, the FDIC, and the Federal Reserve. These programs interact with each other by
design, and it is therefore difficult to isolate the TARP’s effect. Second, “markets were
dynamically reacting and adjusting” to rapid changes in financial conditions around the time of
the government’s interventions, which makes it almost impossible to sort out causal effects and
difficult to develop a compelling hypothetical alternative scenario against which to test theories.”
Such research requires large amounts of data, particularly firm-level data, some of which is not
publicly available and much of which was not required to be kept or collected by Treasury.®

Great Recession Was Brought to an End”); John B. Taylor, An Exit Rule for Monetary Policy (Feb. 10, 2010)
(online at www.stanford.edu/~johntayl/House%20FSC%20Feb%2010%202010.pdf) (hereinafter “An Exit Rule for
Monetary Policy”).

® An Exit Rule for Monetary Policy, supra note 4, at 2.

® The Panel has been consistent in its calls for additional data collection and disclosure. See Congressional
Oversight Panel, January Oversight Report: Accountability for the Troubled Asset Relief Program, at 10 (Jan. 9,
2009) (online at cop.senate.gov/documents/cop-010909-report.pdf) (“Treasury should monitor lending at the
individual TARP recipient level”); Congressional Oversight Panel, March Oversight Report: Foreclosure Crisis:
Working Toward a Solution, at 15, 26, 48 (Mar. 6, 2009) (online at cop.senate.gov/documents/cop-030609-
report.pdf) (hereinafter “March 2009 Oversight Report”) (recommending that Congress “create a national mortgage
loan performance reporting requirement,” and that federal banking and housing regulators make these data publicly
available); Congressional Oversight Panel, May Oversight Report: Reviving Lending to Small Businesses and
Families and the Impact of the TALF, at 56 (May 7, 2009) (online at cop.senate.gov/documents/cop-050709-
report.pdf) (hereinafter “May 2009 Oversight Report”) (“Treasury, the Federal Reserve Board, the SBA, or some
other agency must strive to compile comprehensive, timely information on small business lending across the
country.”); Congressional Oversight Panel, August Oversight Report: The Continued Risk of Troubled Assets, at 50
(Aug. 11, 2009) (online at cop.senate.gov/documents/cop-081109-report.pdf) (hereinafter “August 2009 Oversight
Report”) (“Treasury and relevant government agencies should work together to move financial institutions toward
sufficient disclosure of the terms and volume of troubled assets on banks’ books.”); Congressional Oversight Panel,
September Oversight Report: The Use of TARP Funds in Support and Reorganization of the Domestic Automotive
Industry, at 92 (Sept. 9, 2009) (online at cop.senate.gov/documents/cop-090909-report.pdf) (hereinafter “September
2009 Oversight Report”) (“New Chrysler and New GM should provide the taxpayer investors with a set of metrics
by which the companies’ success can be measured.”); Congressional Oversight Panel, October Oversight Report: An
Assessment of Foreclosure Mitigation Efforts After Six Months, at 93, 111, 112 (Oct. 9, 2009) (online at
cop.senate.gov/documents/cop-100909-report.pdf) (hereinafter “October 2009 Oversight Report”) (recommending
Treasury: (1) release redefault assumptions to the public, (2) collect data on a broader universe of borrowers facing
foreclosure, beyond those eligible for HAMP, and (3) apply appropriate sanctions so that all participants follow
program guidelines); Congressional Oversight Panel, November Oversight Report: Guarantees and Contingent
Payments in TARP and Related Programs, at 4 (Nov. 6, 2009) (online at cop.senate.gov/documents/cop-110609-
report.pdf) (hereinafter “November 2009 Oversight Report”) (recommending Treasury provide regular detailed
disclosures relating to Citigroup’s asset guarantee, and disclose a cost-benefit analysis of all options considered
before implementing the asset guarantee protection); Congressional Oversight Panel, December Oversight Report:
Taking Stock: What Has the Troubled Asset Relief Program Achieved, at 108-111 (Dec. 9, 2009) (online at
cop.senate.gov/documents/cop-120909-report.pdf) (hereinafter “December 2009 Oversight Report™); Congressional
Oversight Panel, January Oversight Report: Exiting TARP and Unwinding its Impact on the Financial Markets, at
141 (Jan. 13, 2010) (online at cop.senate.gov/documents/cop-011410-report.pdf) (hereinafter “January 2010
Oversight Report™”) (“Any future recipient of TARP funds ... must be obligated to give a complete accounting of
what they did with the money...”); Congressional Oversight Panel, March Oversight Report: The Unique Treatment
of GMAC under the TARP, at 121 (Mar. 10, 2010) (online at cop.senate.gov/documents/cop-031110-report.pdf)
(hereinafter “March 2010 Oversight Report™) (“Treasury should periodically disclose its estimate of the overall



This task is further complicated by a lack of similar prior crises to use in comparisons. Finally,
such an analysis would need to look at both institutions that received TARP assistance and those
that did not.

Two studies that review the performance of the government’s concerted rescue efforts,
including the TARP, conclude that the government’s intervention had a dramatic impact in
preventing a much more severe economic downturn and promoting economic recovery.
Economists Alan Blinder and Mark Zandi find that the “TARP has been a substantial success,
helping to restore stability to the financial system and to end the freefall in housing and auto
markets.”’ Similarly, the International Monetary Fund (IMF) in its Financial Sector Assessment
Program for the United States finds that “[a]n aggressive policy response helped avert the
collapse of the U.S. financial system” and that “[t]he TARP played a critical role in this
success.”®

Other studies by economist John Taylor draw a different conclusion, assessing the
government’s response during three periods: “pre-panic, panic, and post panic, where the period
of the panic is from September to November 2008.” One study finds that the government’s
“unpredictable and confusing” intervention before the panic failed to stem, and even contributed

subsidy or loss rate” for each company in the AIFP.); Congressional Oversight Panel, April Oversight Report:
Evaluating Progress of TARP Foreclosure Mitigation Programs, at 91, 96, 94 (Apr. 14, 2010) (online at
cop.senate.gov/documents/cop-041410-report.pdf) (hereinafter “April 2010 Oversight Report”) (recommending
Treasury release: (1) more specific loan-level data, (2) greater information on compliance results and sanctions, (3)
regular publicly available data on the performance of all HAMP permanent modifications through 2017);
Congressional Oversight Panel, May Oversight Report: The Small Business Credit Crunch and the Impact of the
TARP, at 83 (May 13, 2010) (online at cop.senate.gov/documents/cop-051310-report.pdf) (hereinafter “May 2010
Oversight Report”) (recommending Treasury “establish a rigorous data collection system or survey that examines
small business finance in the aftermath of the credit crunch and going forward.”); Congressional Oversight Panel,
August Oversight Report: The Global Context and International Effects of the TARP, at 4 (Aug. 12, 2010) (online at
cop.senate.gov/documents/cop-081210-report.pdf) (hereinafter “August 2010 Oversight Report™) (“the Panel
strongly urges Treasury to start now to report more data about how TARP and other rescue funds flowed
internationally...”).

" How the Great Recession Was Brought to an End, supra note 4, at 2. The Blinder and Zandi paper is
interesting because it looks also at the relative impact of the financial rescue efforts, of which the TARP was a major
component, and compares them to the separate economic stimulus measure enacted by Congress in the American
Recovery and Reinvestment Act (ARRA). Blinder and Zandi estimate that without the financial rescue programs,
but assuming enactment of ARRA, the American economy would not have come out of the recession and begun
growing again until about July 2010, whereas if only the financial rescue measures had been taken without the
stimulus measure, the economy would have begun its recovery in late 2009. Id. at 7. Some market commentators
have criticized this study for its failure to incorporate the “financial system” into its models in a rigorous fashion.
Treasury conversations with Panel staff (Aug.13, 2010).

® International Monetary Fund, United States: Publication of Financial Sector Assessment Program
Documentation — Financial System Stability Assessment, at 12 (July 2010) (online at
www.imf.org/external/pubs/ft/scr/2010/cr10247.pdf).



to, the financial crisis.’ During the panic, Taylor argues, Treasury’s clarification that the TARP
would be used to make capital injections, rather than purchase troubled assets, was chiefly
responsible for halting the market panic.'® After the panic, another Taylor study contends, at
least one part of the government’s rescue, the Federal Reserve’s extraordinary measures, have
had very little effect. The study concludes that “whether one believes that these programs

worked or not, there are reasons to believe that their consequences going forward are negative.”*

The overall recovery of the U.S. economy, as marked by economic expansion, began in
the third quarter of 2009, but the recovery, thus far, has been slow and certain economic sectors,
particularly housing, continue to struggle, while others, such as the automobile industry, appear
just to be beginning to return to pre-2008 levels.'®> The Panel continues to focus on the TARP’s
role not only in the broad recovery of the macroeconomy, but also in restoring the health of the
sectors that have been the subject of special efforts of the TARP and related federal programs.
While the TARP was effective in initially calming the market panic and provided critical
liquidity to the financial system, it has not so far succeeded in facilitating credit access to small
businesses or mitigating the tide of foreclosures.™

a. Financial Institutions
i. Treasury’s Exit Strategy and the Implicit Guarantee

The Panel’s January 2010 report examined Treasury’s exit strategy from the TARP and
detailed the dual legacy that the program will likely leave behind after its formal expiration:
Treasury’s holding billions of dollars worth of private-company securities,** and an implicit

° An Exit Rule for Monetary Policy, supra note 4, at 3, 6. See also John B. Taylor, The Financial Crisis
and the Policy Responses: An Empirical Analysis of What Went Wrong, at 18 (Nov. 2008) (online at
www.stanford.edu/~johntayl/FCPR.pdf) (hereinafter “The Financial Crisis and the Policy Responses”). (“In this
paper I have provided empirical evidence that government actions and interventions ... prolonged, and worsened the
financial crisis .... They prolonged it by misdiagnosing the problems in the bank credit markets and thereby
responding inappropriately by focusing on liquidity rather than risk. They made it worse by providing support for
certain financial institutions and their creditors but not others in an ad hoc way without a clear and understandable
framework.”).

19 See The Financial Crisis and the Policy Responses, supra note 9, at 16; An Exit Rule for Monetary
Policy, supra note 4, at 3 (“This clarification was a major reason for the halt in the panic in my view.”).

1 See An Exit Rule for Monetary Policy, supra note 4, at 3. For a list of the extraordinary Federal Reserve
measures discussed in this paper, see id. at 7.

'2 The National Bureau of Economic Research, which is widely viewed as the organization that determines
when economic recessions begin and end in the United States, has yet to say when the recession that began in the
fourth quarter of 2008 came to an end (or if it has indeed done so yet). See Section E.1, infra, for a discussion of
current economic conditions.

13 See Sections D and E.2, infra.

“The report discussed the process of managing assets purchased under the TARP, or arranging their sale to
investors, noting that it may extend over a number of years. The Panel also addressed the various theories on how to
eliminate the implicit guarantee for institutions deemed “too big to fail” and described how moral hazard can distort
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government guarantee that certain private financial institutions are too systemically important to
be allowed to fail. Congress attempted to address the problem of “too big to fail” in the recently
enacted Dodd-Frank Act. The Act takes a variety of approaches in its attempt to address “too big
to fail.” It empowers the Federal Deposit Insurance Corporation (FDIC) to resolve financial
companies whose failure poses a systemic risk to the nation’s financial stability.”> The Act
provides that systemic considerations will be evaluated jointly by the FDIC, the Federal Reserve
Board, and the Treasury Secretary (in consultation with the President).*® The legislation further
requires systemic institutions with more than $50 billion in assets to submit a plan for their
“orderly resolution” in the event of severe financial distress, commonly referred to as a “living
will.”!” The FDIC is in the process of implementing its new resolution and supervisory
authorities. Additionally, the legislation creates a Financial Stability Oversight Council charged
with identifying and responding to systemic risks in the U.S. economy.™® The Council will

market prices and endanger the long-term health of the nation’s economy. See January 2010 Oversight Report,
supra note 6. In the Panel’s June hearing, Secretary Geithner elaborated on Treasury’s investment management
strategy, stating that moving forward Treasury will “dispose of investments as soon as practicable ... encourage
private capital formation to replace government investments ... not intervene in the day-to-day management of
private companies in which we have invested, and, as we implement this strategy, we will seek out the best advice
available.” Congressional Oversight Panel, Written Testimony of Timothy F. Geithner, secretary, U.S. Department
of the Treasury, COP Hearing with Treasury Secretary Timothy Geithner, at 5 (June 22, 2010) (online at
cop.senate.gov/documents/testimony-062210-geithner.pdf).

> The FDIC’s new resolution authority includes both Bank Holding Companies (BHCs) and nonbank
financial companies such as securities broker-dealers and hedge funds. To resolve registered broker-dealers, the
FDIC will coordinate its efforts with the Securities Investor Protection Corporation (SIPC). Where an insurance
company is concerned, the company will be resolved by the state regulator under state law. The FDIC would step in
to complete the resolution if the state regulator had not taken action within 60 days. See Dodd-Frank Wall Street
Reform and Consumer Protection Act, Pub. L. No. 111-203 (2010) (hereinafter “Dodd-Frank Wall Street Reform
and Consumer Protection Act”). Some commentators have raised concerns that final decisions and duties are left to
the same federal and state banking and other regulatory agencies that failed to detect or prevent the last financial
crisis. See Cato Institute, Dodd’s Do-Nothing Financial ‘Reform’ (May 21, 2010) (online at
www.cato.org/pub_display.php?pub_id=11832) (hereinafter “Dodd’s Do-Nothing Financial ‘Reform’”).

18 Two exceptions apply. If the failing financial company is a broker-dealer or its largest subsidiary is a
broker-dealer, the Securities and Exchange Commission (SEC), rather than the FDIC, would help make the systemic
determination. If the company is an insurance company or its largest subsidiary is an insurance company, the
Director of the new Federal Insurance Office would help make the systemic determination, instead of the FDIC. See
Dodd-Frank Wall Street Reform and Consumer Protection Act, supra note 15.

" Some market participants question the validity of “living wills,” suggesting that the plans would not be
updated frequently enough to keep pace with the ever-shifting portfolios of large complex financial institutions.
Market participants’ conversations with Panel staff (July 30, 2010). Others explain that because many of these firms
are interconnected in nontransparent ways, government agencies’ resolution authority could not overcome the
“enormous operational challenges in unreasonably short periods of time.” John F. Bovenzi, Another View: Why
Banks Need Living Wills, New York Times DealBook Blog (July 8, 2010) (online at
dealbook.blogs.nytimes.com/2010/07/08/another-view-why-banks-need-living-wills/).

'8 The Council is made up of 10 voting members and 5 nonvoting members. Voting members are: the
Secretary of the Treasury (also Council Chair), the Chairman of the Board of Governors of the Federal Reserve, the
Comptroller of the Currency, Chairperson of the FDIC, Chairman of the National Credit Union Administration,
Director of the Consumer Financial Protection Bureau, Chairman of the SEC, Chairperson of the Commodity
Futures Trading Commission, the Director of the Federal Housing Finance Agency, and an independent insurance
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identify nonbank financial companies to be supervised by the Federal Reserve and offer
recommendations concerning prudential standards for institutions supervised by the Federal
Reserve, including rules for risk-based capital, leverage, liquidity, contingent capital, resolution
plans, credit exposure reports, concentration limits, short-term debt limits, enhanced public
disclosures, and overall risk management.'® Despite substantial government activity in this area,
however, the implicit guarantee of the TARP is proving difficult to unwind.?

ii. AIG

In its June report, the Panel examined Treasury’s role in the taxpayer-backed rescue of
American International Group (AIG) and its creditors, stating that the Federal Reserve and
Treasury failed to exhaust all other options before committing $85 billion in taxpayer funds.

Total government assistance to AIG, much of it from the Federal Reserve Bank of New York
(FRBNY), ultimately reached $182 billion.?

AIG intends to repay the government predominantly through asset sales. At present,
however, and as described further in Section C.2, AIG’s ability to repay FRBNY and Treasury
remains unclear.?

iii. Small Banks

The Panel’s July 2010 report noted that the 690 small and medium-sized banks that
participated in the Capital Purchase Program (CPP) are likely to remain in the program for an

expert. Nonvoting members are the Director of the Office of Financial Research, the Director of the Federal
Insurance Office, a State insurance commissioner, a State banking supervisor, and a State securities commissioner.
Dodd-Frank Wall Street Reform and Consumer Protection Act, supra note 15, § 18.

9 Dodd-Frank Wall Street Reform and Consumer Protection Act, supra note 15. Some commentators
argue that by allowing the Financial Stability Oversight Council to designate firms as systemically risky, these firms
receive an unfair marketplace advantage and an implicit governmental stamp of approval, allowing them to obtain
lower costs of funds. See, e.g., Dodd’s Do-Nothing Financial ‘Reform’, supra note 15.

2 For a discussion of various effects of the implicit guarantee, such as a ratings increase associated with
“too big to fail,” see Sections E.2, E.3.b, and F.1, infra.

%! The Panel also stated that the government failed to address perceived conflicts of interest. By not
exercising the government’s negotiating leverage to protect taxpayers or to maintain market discipline, AIG’s rescue
created an implicit guarantee of an institution that was “too big to fail.” This resulted in risk to taxpayers and
distortion of the marketplace by transforming highly risky derivative bets into fully-guaranteed payment obligations.
See Congressional Oversight Panel, June Oversight Report: The AIG Rescue, Its Impact on Markets, and the
Government’s Exit Strategy, at 15 (June 10, 2010) (online at cop.senate.gov/documents/cop-061010-report.pdf)
(hereinafter “June 2010 Oversight Report™).

22 As of July 2010, CBO, OMB, and Treasury are projecting losses in the amount of $36 billion, $50
billion, and $45 billion, respectively, from the assistance provided to AlG; however, the estimated losses have
steadily decreased since the initial phases of the AIG rescue. See Sections C and C.2 for an assessment of the costs
of TARP assistance to AlG.
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extended period, and that some may experience difficulty exiting.?® Since the Panel’s report,
Treasury released the results of its 2009 “use of capital” survey for banks that participated in the
CPP. According to the survey, 85 percent of respondents stated that they used their CPP capital
to either increase lending or decrease it less than they would have otherwise, although the degree
to which lending levels “improved” are not specified. Nearly half of the respondents also stated
that they used their capital to increase loan-loss reserves or as a non-leveraged increase to total
capital.?* Treasury did not monitor lending at the individual TARP recipient level, however, nor
require CPP recipients to report on their use of funds,? so these results can not be independently
verified.

In July 2010, Treasury began allowing Community Development Financial Institutions
(CDFIs) to exchange their CPP investments for equivalent securities under Treasury’s
Community Development Capital Initiative (CDCI); currently, 11 CDFIs have exchanged $110
million.?® These transactions lower the dividend rate these institutions pay from 5 percent to 2

2 Further, the report noted the disparity between these smaller institutions and the 17 large banks that
participated in the CPP. Smaller banks operate without a “too big to fail” guarantee, limiting their flexibility relative
to their larger competitors. Smaller banks are also disproportionately exposed to commercial real estate, where
future losses are likely, and are often privately held or thinly traded, limiting their access to funding from the capital
markets. Given the current distressed nature of the small bank sector, it is likely many of these smaller institutions
will remain in the CPP for an extended period, while smaller banks that cannot generate sufficient earnings or raise
capital to repay may become trapped, with no way either to escape the CPP or to pay their required dividends,
forcing some otherwise well-run institutions to default on their obligations, consolidate, or collapse completely. The
Panel also found that CPP institutions, despite being deemed “healthy” by their respective primary regulator,
appeared to be no healthier than other small banks. In addition, the Panel found little evidence that the CPP helped
improve credit access for small businesses or strengthened the small bank sector in general. See Congressional
Oversight Panel, July Oversight Report: Small Banks in the Capital Purchase Program (July 14, 2010) (online at
cop.senate.gov/documents/cop-071410-report.pdf) (hereinafter “July 2010 Oversight Report™).

4 U.S. Department of the Treasury, Annual Use of Capital Survey, 2009 — Capital Purchase Program, at 2
(July 13, 2010) (online at
www.financialstability.gov/useofcapital/Annual%20Use%200f%20Capital%20Survey%20Results,%202009%20-
%?20Capital%20Purchase%20Program.pdf).

% Treasury did require the top 22 CPP recipient banks to submit lending data and released monthly
summaries to the public. When banks repaid their CPP funds, however, Treasury did not require them to continue to
submit lending data. Consequently, Treasury ceased publishing this report, as aggregate month to month changes no
longer allowed for meaningful comparisons. The most recent report, issued on January 15, 2010, includes data
through the end of November 2009, although Treasury continues to publish the individual bank submissions and
compile that data into an abridged “snapshot.” See U.S. Department of the Treasury, Monthly Lending and
Intermediation Snapshot (updated Aug. 16, 2010) (online at
www.financialstability.gov/impact/monthlyLendingandIntermediationSnapshot.htm).

%8 U.S. Department of the Treasury, Troubled Asset Relief Program Transactions Report for the Period
Ending September 1, 2010 (Sept. 3, 2010) (online at www.financialstability.gov/docs/transaction-reports/9-3-
10%20Transactions%20Report%20as%200f%209-1-10.pdf) (hereinafter “Sept. 3 TARP Transactions Report”).
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percent, and lengthens the period before they are required to pay a 9 percent dividend rate from
five years to eight years.?’

b. Small Business Lending

In its May 2010 report, the Panel examined the contraction in small business lending and
noted that Treasury has launched several programs aimed, in whole or in part, to improve small
business credit availability, but that these programs have not had a noticeable effect.?® In
focusing on measures to increase the supply of small business loans, the Panel’s report noted,
Treasury’s actions may ultimately be ineffective if the demand for small business loans fails to
keep pace.?® The Panel also evaluated the proposed Small Business Lending Fund (SBLF),
which the Administration sent to Congress shortly before publication of the report. On June 17,
2010 the House of Representatives passed a different version of the SBLF for banks with less

%" Treasury made an additional investment of $10.2 million in one institution at the time of the exchange.
U.S. Department of the Treasury, Troubled Assets Relief Program Monthly 105(a) Report — July 2010 (Aug. 10,
2010) (online at
www.financialstability.gov/docs/105CongressionalReports/July%202010%20105(a)%20Report_Final.pdf)
(hereinafter “TARP Monthly 105(a) Report — July 2010).

%8 See May 2010 Oversight Report, supra note 6. The Panel’s February 2010 report also raised concerns
that a wave of commercial real estate loan losses over the next four years could jeopardize the stability of many
banks, particularly smaller community banks, and trigger severe economic damage. The Panel noted that smaller
banks, despite being disproportionately exposed to commercial real estate loans compared to their larger
counterparts, did not undergo the same stress tests to assess institutional soundness as the 19 large bank holding
companies. Because small banks play a critical role in financing small businesses the widespread failure of a
number of small banks could disrupt local communities and undermine the economic recovery. The Panel
highlighted the need for Treasury and bank supervisors to address quickly and transparently the threats facing the
commercial real estate markets. See Congressional Oversight Panel, February Oversight Report: Commercial Real
Estate Losses and the Risk to Financial Stability (Feb. 10, 2010) (online at cop.senate.gov/documents/cop-021110-
report.pdf) (hereinafter “February 2010 Oversight Report”). While capital is returning to commercial real estate in
liquid sectors like real estate investment trusts (REITs) and commercial mortgage-backed securities (CMBS), and
Moody’s Commercial Property Price Index indicates recovery in commercial real estate asset price levels, these
indicators may be misleading due to the current lack of liquidity in commercial real estate markets. Transaction
volume fell nearly 90 percent from 2007 to 2009, and vacancy rates in the first quarter of 2010 were almost 20
percent nationally. See PIMCO, U.S. Commercial Real Estate Project, at 2-4, 9 (June 2010) (online at
www.pimco.com/Documents/PIMCO_Commercial_%20Real_Estate%20June2010_US.pdf). The largest
commercial real estate loan losses are projected for 2011 and beyond, and losses at banks alone could range as high
as $200 billion-$300 billion. See PIMCO, U.S. Commercial Real Estate Project, at 9 (June 2010) (online at
www.pimco.com/Documents/PIMCO_Commercial_%20Real _Estate%20June2010_US.pdf). Representative Walt
Minnick (D-ldaho), is proposing a temporary credit-guarantee program within Treasury for new loans under $10
million that finance commercial properties. The program would be overseen by a new board housed at Treasury
made up of the Treasury Secretary, other federal regulators, and industry experts, who would set criteria for loans
receiving the federal backing. Treasury would collect fees from banks in exchange for issuing the guarantees. See
Commercial Real Estate Stabilization Act of 2010, H.R. 5816, 111th Congress.

? In the second quarter of 2010, respondents to the Federal Reserve Board’s Survey of Senior Loan
Officers were more likely to report weaker demand for small business loans than to report increased demand. See
Board of Governors of the Federal Reserve System, July 2010 Senior Loan Officer Opinion Survey on Bank Lending
Practices (Aug. 16, 2010) (online at www.federalreserve.gov/boarddocs/snloansurvey/201008/fullreport.pdf)
(hereinafter ““ July 2010 Senior Loan Officer Opinion Survey”); May 2010 Oversight Report, supra note 6, at 74.
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than $10 billion in assets.*® The Senate’s version of this legislation is pending as of September
14, 2010.

Since the publication of the May 2010 report, Treasury also revised its commitment to
purchase SBA-guaranteed secondary market securities. After initially committing $15 billion to
the program, Treasury’s recently revised commitment significantly lowers its potential
investment to $400 million.*

c. Auto Industry

The Panel's March 2010 report examined GMAC’s unique treatment under the TARP and
concluded that Treasury's early decisions in its rescue of GMAC resulted in missed opportunities
to increase accountability and better protect taxpayers.*> On May 10, 2010, GMAC changed its
name to Ally Financial Inc.*® and on May 26, 2010, Treasury appointed the first of two board
members to Ally’s board of directors.**

General Motors Co. proposed to acquire AmeriCredit Corp., a subprime auto-finance
company, to give GM greater opportunity to make vehicle loans and leases.*®

%0 After two years, the dividend or interest rate for participating institutions under the program varies from
as low as 1 percent to 7 percent depending on the institution’s lending levels. CPP participants that have missed
more than one dividend payment may not refinance their CPP investments to the terms of the SBLF. See Small
Business Jobs Act of 2010, H.R. 5297, 111th Congress.

%! See Section D, infra; U.S. Department of the Treasury, Troubled Assets Relief Program Monthly 105(a)
Report — June 2010 (July 12, 2010) (online at
www.financialstability.gov/docs/105CongressionalReports/June%202010%20105(a)%20Report_Final.pdf)
(hereinafter “TARP Monthly 105(a) Report — June 2010”).

%2 See March 2010 Oversight Report, supra note 6. Treasury initially provided GMAC with $5 billion in
emergency funding in December 2008. GMAC, which participated in the Federal Revere Board’s stress tests, was
the only stress-tested institution that could not raise sufficient capital to meet its requirement and received additional
government capital. As of June 30, 2010, Treasury’s investment in GMAC totaled $17.2 billion — 56.3 percent of
Ally’s (formerly GMAC’s) common stock, $2.5 billion of trust-preferred securities, and $11.4 billion in mandatorily
convertible preferred shares. Office of the Special Inspector General for the Troubled Asset Relief Program,
Quarterly Report to Congress, at 116 (Apr. 20, 2010) (online at
www.sigtarp.gov/reports/congress/2010/April2010_Quarterly _Report_to_Congress.pdf).

¥ GMAC, Inc., Form 8-K for the Period Ended May 3, 2010 (May 3, 2010) (online at
www.sec.gov/Archives/edgar/data/40729/000114420410025354/v183596_8-k.htm).

% U.S. Department of the Treasury, Treasury Names Appointee to Ally Board of Directors (May 26, 2010)
(online at financialstability.gov/latest/pr_05262010.html).

% See Section C.3.a, infra. Both GM and Chrysler have steadily improved since emerging from
bankruptcy. After reporting a net loss of $3.8 billion dollars for the six months after it emerged from bankruptcy,
GM has reported profits of $865 million and $1.3 billion for the first two quarters of 2010, respectively. General
Motors Co., Form 10-K for the Fiscal Year Ended December 31, 2009, at 122 (Apr. 7, 2010) (online at
www.sec.gov/Archives/edgar/data/1467858/000119312510078119/d10k.htm); General Motors Co., Form 10-Q for
the Quarterly Period Ended March 31, 2010 (May 17, 2010) (online at
www.sec.gov/Archives/edgar/data/1467858/000119312510121463/d10q.htm); General Motors Co., Form 10-Q for
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On August 18, 2010, GM filed a Form S-1 with the Securities and Exchange Commission
(SEC) for a proposed initial public offering. Treasury has agreed to be named as a selling
shareholder of common stock in GM’s registration statement. Treasury will retain the right, at
all times, to decide whether and at what level to participate in the offering. Treasury owns 60.8
percent of the common stock of GM as well as $2.1 billion of Series A preferred stock. The
proposed initial public offering will not include Treasury’s Series A preferred stock.*®

d. Foreclosure Relief

In assessing Treasury’s continued foreclosure mitigation efforts, the Panel’s April 2010
report acknowledged several positive developments, but it concluded that the size and scope of
the crisis continued to outpace Treasury’s efforts, the permanence of keeping families in their
homes under these programs was doubtful, and that Treasury’s goals remained opaque.*’

Treasury has made progress on two initiatives that were announced, but not implemented,
prior to the publication of the Panel’s April 2010 report — the Hardest Hit Fund, which provides
TARP money to particular states, and a joint program with the Federal Housing Administration

the Quarterly Period Ended June 30, 2010 (Aug. 16, 2010) (online at
www.sec.gov/Archives/edgar/data/1467858/000119312510189968/d10qg.htm). Chrysler reported operating losses of
$628 million in the quarter after it emerged from bankruptcy. In the three quarters since then, Chrysler had
operating losses of $267 million, followed by operating profits of $143 million and $183 million. Chrysler Group,
LLC, Chrysler Group LLC Reports Audited Financial Results for the Period from June 10, 2009 to December 31,
2009 (Apr. 21, 2010) (online at

www.chryslergroupllc.com/news/archive/2010/04/21/2009_g4 year_end_press_release); Chrysler Group, LLC,
Chrysler Group LLC Reports Financial Results for the Period Ended March 31, 2010 (Apr. 21, 2010) (online at
www.chryslergroupllc.com/news/archive/2010/04/21/2010_ql_press_release); Chrysler Group, LLC, Chrysler
Group LLC Reports Financial Results for the Period Ended June 30, 2010 (Aug. 9, 2010) (online at
www.chryslergroupllc.com/news/archive/2010/08/09/q2_press_release_financial_statement_08092010) (hereinafter
“Chrysler 2Q10 Financial Results”). GM and Chrysler have lost considerable market share since 2000, although
GM still holds the largest share of the total U.S. market. GM’s market share decreased 0.9 percent from 19.5
percent in August 2009 to August 2010. Chrysler holds the lowest share of the top five, but its piece of the market
has increased from 7.4 percent to 10 percent year-over-year since August 2009. Standard & Poor’s, August U.S.
Sales Down Slightly from July, Down Sharply from August 2009; SAAR in Line with our Expectations for 2010
(Sept. 2, 2010) (online at www.standardandpoors.com/products-services/articles/en/us/?assetlD=1245220642688).

% See U.S. Department of the Treasury, Treasury Department Agrees to Be Named as a Selling
Shareholder in General Motors’ Registration Statement for Its Initial Public Offering (Aug. 18, 2010) (online at
www.financialstability.gov/latest/pr_08182010.html).

%7 positive steps included: requiring loan servicers to give an explanation to homeowners being declined for
a loan modification, launching a push to convert temporary modifications into long-term, five-year modifications
(which Treasury refers to as permanent modifications), and taking steps to help unemployed and “underwater”
borrowers regain equity through principal write-downs. The report noted, however, that despite Treasury’s efforts,
foreclosures were continuing at a rapid pace, imposing costs directly on borrowers and lenders, and indirectly on
neighboring homeowners, cities and towns, and the broader economy. After evaluating Treasury’s foreclosure
programs, the Panel raised specific concerns about the timeliness of Treasury’s response to the foreclosure crisis, the
sustainability of its mortgage modifications, and the accountability of Treasury’s foreclosure programs. See April
2010 Oversight Report, supra note 6.
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(FHA) that uses TARP funds to support refinanced mortgages with reduced principals.®® On
June 23, as part of the Hardest Hit Fund, Treasury approved state proposals in Arizona,
California, Florida, Michigan, and Nevada to use $1.5 billion of TARP funds to provide
foreclosure relief to struggling homeowners. On August 3, 2010, Treasury approved Hardest Hit
Fund proposals from North Carolina, Ohio, Oregon, Rhode Island, and South Carolina for $600
million in foreclosure prevention funding.** The Treasury/FHA Refinance Program has yet to
launch, but Treasury has been developing its mechanics and preparing for its roll-out.*°

To comply with provisions in the Dodd-Frank Act, Treasury reduced its TARP
commitment for foreclosure mitigation programs to $46 billion, a reduction of $3 billion.*!

e. Other TARP Program Updates

Over the last two years, Treasury has created a wide range of programs under the TARP
to help stabilize the financial system. Since the Panel’s December report, Treasury has closed
some of these programs, including the Capital Purchase Program and the Targeted Investment
Program (TIP), and will no longer make additional commitments under them. According to
Treasury, these programs met their goals of stabilizing both the financial system and the
participating institutions.* As noted in the Panel’s July report, however, some CPP participant
banks, particularly some of the smaller ones, continue to experience capital pressures and may
have difficulty repaying Treasury’s investment.*?

The Public-Private Investment Program (PPIP), which provided funding for the purchase
of troubled assets, and the Term Asset-Backed Securities Loan Facility, which provided support
to securitization markets, are also now closed to new commitments. Treasury states that it and
FRBNY closed these programs because of notable improvement in the securitization markets and

% The Treasury/FHA refinance program is distinct from other refinancing programs run by the Federal
Housing Administration. See Section D, infra, for further discussion of the current state of Treasury’s foreclosure
programs.

¥ U.S. Department of the Treasury, Making Home Affordable: Hardest Hit Fund (Aug. 19, 2010) (online at
www.financialstability.gov/roadtostability/hardesthitfund.html) (hereinafter “Making Home Affordable: Hardest Hit
Fund”).

0 Treasury conversations with Panel staff (July 28, 2010).
! See TARP Monthly 105(a) Report — July 2010, supra note 27.

%2 See U.S. Government Accountability Office, Continued Attention Needed to Ensure the Transparency
and Accountability of Ongoing Programs, at 6 (July 21, 2010) (GAO-10-933T) (online at
Www.gao.gov/new.items/d10933t.pdf) (hereinafter “GAO Testimony: Transparency and Accountability of Ongoing
Programs”).

* For a discussion of the largest, “too-big-to-fail” banks, see Section E.1, infra. For smaller institutions,
the CPP may not have provided long-term stability, and banks that are unable to repay the investment and struggle
to pay the increased dividend rate after five years have no clear options for repayment, making Treasury’s timeline
for the investment uncertain.

17



the stabilization of asset prices for certain legacy securities.** Commentators agree, however,
that the PPIP has not been effective at removing legacy assets from banks’ balance sheets on a
significant scale.*> While some commentators argue that the TALF did revitalize the
securitization markets overall, others note that some asset classes, such as commercial mortgage-
backed securities (CMBS), remain weak, and their securitizations markets remain fragile.*°

2. Status of TARP Authorities in Light of Secretary’s December Extension through
October 3, 2010, and Changes Made in the Dodd-Frank Legislation

On December 9, 2009, Secretary Geithner notified Congress of his intention to extend the
TARP to October 3, 2010 pursuant to Section 120(b) of the Emergency Economic Stabilization
Act (EESA).*” The TARP had been originally scheduled to expire on December 31, 2009, but
the law provided for the possibility of such an extension. In his written certification to Congress,
the Secretary justified the extension as necessary to maintain Treasury’s “capacity to respond if
financial conditions worsen and threaten our economy.”® The Secretary further noted Treasury
would limit new TARP commitments in 2010 to three areas: (1) mortgage foreclosure
mitigation; (2) providing capital to small and community banks “to facilitate small business
lending”; and (3) increasing Treasury’s commitment to the TALF.

While the Secretary promised to limit new TARP commitments in 2010 to these areas,
nothing in the statute at the time prevented him from doing more than that. By extending the
TARP, the Secretary maintained his ability to use the full extent of the program’s authority until
its expiration on October 3, 2010. That authority changed, however, following the enactment of
the Dodd-Frank Act on July 21, 2010.*° The law included an amendment, inserted during the
bill’s conference proceedings, limiting the scope and nature of the TARP for the remainder of the

* See GAO Testimony: Transparency and Accountability of Ongoing Programs, supra note 42, at 16. See
also Section D.3, infra.

** See December 2009 Oversight Report, supra note 6. Professor Simon Johnson, in responses to questions
asked by the Panel, also noted that PPIP did not raise bid prices high enough to induce banks to sell their assets.
Written Responses to Panel Questions by Simon Johnson (Sept. 2010).

% See U.S. Government Accountability Office, Troubled Asset Relief Program: Treasury Needs to
Strengthen its Decision-Making Process on the Term Asset-Backed Securities Loan Facility, at 36-37 (Feb. 2010)
(GAO-10-25) (online at www.gao.gov/new.items/d1025.pdf).

*" Consumer Product Safety Improvement Act of 2008, Pub. L. No. 110-314 (2008).

*® See U.S. Department of the Treasury, Treasury Department Releases Text of Letter from Secretary
Geithner to Hill Leadership on Administration’s Exit Strategy for TARP (Dec. 9, 2009) (online at
www.financialstability.gov/latest/pr 12092009.html) (hereinafter “Letter from Secretary Geithner to Hill
Leadership”).

9 Section 1302 of the Dodd-Frank Act, entitled “Amendment to Reduce TARP Authorization” was
inserted during the legislation’s conference proceedings on June 29, 2010. According to the Congressional Budget
Office, the amendment reduces the deficit by $11 billion in 2010 and by $3.2 billion over ten years. See Dodd-
Frank Wall Street Reform and Consumer Protection Act, supra note 15.
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program’s duration. Specifically, the legislation lowered the TARP’s spending authority from
$700 billion to $475 billion and prohibited the Secretary from using TARP funds “to incur any
obligation for a program or initiative that was not initiated prior to June 25, 2010.”*°

The Dodd-Frank Act’s downward revision of Treasury’s spending authority has forced
Treasury to reassess its plans for allocating TARP funds. Prior to the law’s enactment, the Panel
estimated that Treasury had made a total of $535.5 billion in commitments under the TARP —
$60.5 billion above the new $475 billion cap.”® To meet the new cap, Treasury reduced the level
of its commitments in several programs.®* Treasury has reduced the amount of credit protection
it provides the Term Asset-Backed Securities Loan Facility by $15.7 billion, from $20 billion to
$4.3 billion. Treasury also reduced its TARP commitment for the Public Private Investment
Program (PPIP) by $8 billion, from $30.4 billion to $22.4 billion, and its commitment to the
Auto Supplier Support Program (ASSP) by $3.1 billion, from $3.5 billion to $400 million.
Finally, Treasury reduced its commitment to foreclosure mitigation programs by $3.2 billion,
from $48.8 billion to $45.6 billion. The revised total of $45.6 billion is comprised of $11 billion
for the Treasury/FHA refinance program, $4.1 billion for the Hardest Hit Fund and $30.5 billion
for the Home Affordable Modification Program (HAMP).

While the Dodd-Frank Act prohibits Treasury from creating any new programs under the
TARP not initiated before June 25, 2010, it does not affect the TARP’s forthcoming expiration
as defined in EESA. EESA, which was signed into law on October 3, 2008, is clear that the
Secretary cannot extend his authority under the TARP beyond October 3, 2010. Section 120(b)
of EESA reads: “The Secretary, upon certification to Congress, may extend the authority under
this Act to expire not later than 2 years from the date of enactment of this Act.”® The phrase
“the authority under this Act” would seem to capture all authority provided under EESA,
however, the statute allows for one exception. Section 106(e) of EESA stipulates: “The authority
of the Secretary to hold any troubled assets purchased under this Act before the termination date

*® The Dodd-Frank Act also strikes in Section 115(a)(3) of EESA the clause “outstanding at any one time”
which pertains to the Treasury Secretary’s ability to reuse TARP funds. In place of the clause, the Dodd-Frank Act
adds the following: “For purposes of this subsection, the amount of authority considered to be exercised by the
Secretary shall not be reduced by— (A) any amounts received by the Secretary before, on, or after the date of
enactment of the Pay It Back Act from repayment of the principal of financial assistance by an entity that has
received financial assistance under the TARP or any other program enacted by the Secretary under the authorities
granted to the Secretary under this Act; (B) any amounts committed for any guarantees pursuant to the TARP that
became or become uncommitted; or (C) any losses realized by the Secretary.” See Dodd-Frank Wall Street Reform
and Consumer Protection Act, supra note 15.

> August 2010 Oversight Report, supra note 6, at 142.

*2 The Small Business Lending Fund (SBLF), a proposed $30 billion lending program, was earlier
eliminated as a commitment under the TARP. Instead, the Administration had asked Congress to pursue the matter
as a separate legislative initiative. TARP Monthly 105(a) Report — July 2010, supra note 27.

%% Consumer Product Safety Improvement Act of 2008, Pub. L. No. 110-314 (2008).
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in Section 120, or to purchase or fund the purchase of a troubled asset under a commitment
entered into before the termination in Section 120, is not subject to the provisions of Section
120.9’54

Section 106(e) provides Treasury with two specific authorities. First, it allows Treasury
to hold its investments made through the TARP after October 3, 2010. Second, it allows
Treasury to continue to use the TARP to fund TARP commitments, provided Treasury had made
those commitments prior to October 3. Treasury has committed TARP funding to a variety of
programs that it has not yet fully funded to their allocated amounts.®™ Many of these programs
will continue to receive TARP funding well beyond October 3, 2010. HAMP represents the
largest commitment of TARP dollars yet to be expended.®® Treasury considers its HAMP
contracts to be “financial instruments” or “commitments to purchase troubled assets” and,
therefore, captured under Section 106(e). According to Treasury, the modification payments
“made to servicers are the purchase prices for the financial instruments™ or troubled assets.>” As
a result, Treasury plans to continue to fund HAMP and make modification payments to mortgage
servicers in the years ahead.

Treasury has noted to the Panel that it will lose some of its flexibility to alter operational
aspects of HAMP after October 3. First, it will not be able to enlist new servicers to HAMP.*®
Treasury has explained to the Panel that in its view the authority under Section 106(e) “to
purchase or fund the purchase of a troubled asset under a commitment entered into before the
termination” of TARP requires Treasury to have entered into a HAMP contract with a mortgage
servicer on or prior to October 3, 2010. Treasury has also explained to the Panel that it will lose
its ability to use committed dollars under HAMP if a servicer were to drop from the program
after TARP’s expiration. To provide it with more flexibility and maximize HAMP committed
dollars, Treasury has informed the Panel that it is exploring changes to the way in which
purchase prices are calculated for HAMP contracts.

Currently, the purchase price in a HAMP contract is a set dollar amount. Under
Treasury’s proposed plan, purchase prices will instead be based on a formula. This change will

> Consumer Product Safety Improvement Act of 2008, Pub. L. No. 110-314 (2008).

** PPIP, SBA 7(a) Securities Purchase, HAMP, Hardest Hit Fund, FHA Refinance, and the Community
Development Capital Initiative, and the AIG Investment Program. U.S. Department of the Treasury, Troubled
Assets Relief Program Monthly 105(a) Report — August 2010 (Sept. 10, 2010) (online at
www.financialstability.gov/docs/105CongressionalReports/August%202010%20105(a)%20Report_final _9%2010%
2010.pdf) (hereinafter “TARP Monthly 105(a) Report — August 2010”).

% The Panel’s April report on foreclosure mitigation discussed Treasury’s view of the legality of HAMP in
the context of its general authority under EESA. April 2010 Oversight Report, supra note 6, at 152.

> Letter from George Madison, general counsel, U.S. Department of the Treasury, to Paul Atkins, member,
Congressional Oversight Panel (Jan. 12, 2010) (citing 12 U.S.C. § 5202(9)).

%8 Treasury conversations with Panel staff (Aug. 26 and Sept. 10, 2010).
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enable Treasury to preserve HAMP funding after TARP’s expiration date. According to
Treasury, under the new arrangement, if a servicer were to discontinue participation in HAMP,
the funds that had been committed to that servicer would not lapse, or become unavailable for
further use, but instead would be spread among the remaining servicers. The change would be
made by issuance of a supplemental directive. The Panel expects to explore these issues further
in future oversight of foreclosure mitigation.

C. TARP’s Financial Results

In addition to the goals of restoring liquidity and stability to the U.S. financial system,
EESA directs Treasury to maximize overall returns and minimize overall costs to U.S.
taxpayers™ and to consider the impact on the national debt.®® Section 202 of EESA requires the
Office of Management and Budget (OMB) to submit semiannual reports estimating the cost of
the TARP’s transactions. Within 45 days of each report, the Congressional Budget Office
(CBO) is required to submit an assessment of OMB’s analysis, including a discussion of the
TARP’s impact on the federal budget deficit and debt. To value the TARP investments, the
budget agencies use procedures similar to those specified in the Federal Credit Reform Act of
1990%% but adjust for market risk as directed by EESA.®® Under that methodology, the agencies
calculate the subsidy cost of the TARP as the difference between Treasury’s investments and the
estimated net present value of the transactions. The total estimated cost of the TARP is a
combination of realized and prospective costs.

The most recent OMB and CBO projections of the total cost of the TARP constitute
significant reductions from earlier estimates,®* although taxpayers could still lose significant
portions of their investments in several programs. In the FY 2011 Budget, OMB projected the
TARP’s total impact on the budget deficit to be $116.8 billion.%® In May, Treasury released a

% See 12 U.S.C. §5201; 12 U.S.C. § 5223.
%0 See 12 U.S.C. § 5213.

%1 See 12 U.S.C. § 5252,

62 See 2 U.S.C. § 661 et seq.

%3 See 12 U.S.C. § 5232,

% In June 2009, CBO estimated that the TARP would cost a total of $159 billion. Congressional Budget
Office, The Troubled Asset Relief Program: Reports on Transactions Through June 17, 2009 (June 2009) (online at
cho.gov/ftpdocs/100xx/doc10056/MainText.4.1.shtml). In August 2009, as part of FY 2010 Mid-Session Review,
OMB estimated that the TARP would cost a total of $341 billion. Office of Management and Budget, Mid-Session
Review, Budget of the U.S. Government — Fiscal Year 2010 (Aug. 25, 2009) (online at
www.gpoaccess.gov/usbudget/fy10/pdf/10msr.pdf).

% OMB projected the total subsidy cost of TARP to be $126.7 billion, reflecting the estimated lifetime
TARP obligations and costs through 2020. OMB adjusted the estimate to $116.8 billion by including downward
interest on re-estimates of $9.9 billion. Office of Management and Budget, Budget of the U.S. Government — Fiscal
Year 2011, Analytical Perspectives, at 40 (Feb. 1, 2010) (online at
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revised estimate that lowered the projected deficit impact to $105.4 billion.®® CBO estimated in
March that the total cost of the TARP’s transactions would be $109 billion.%” That estimate was
adjusted to $66 billion in August.®® CBO attributes the majority of the difference between its
March estimate and OMB’s FY 2011 Budget estimate to four factors: (1) differing assumptions
of homeowner participation in HAMP;® (2) differing assessments of the cost of assistance to
AIG;™ (3) differing estimates of the subsidy cost attributed to future commitments to new
programs;’* and (4) valuation disparity due to the dates the estimates were performed."

The latest OMB and CBO estimates were released prior to enactment of the Dodd-Frank
Act, and Treasury has since revised its planned investments as a result of the new $475 billion
cap on TARP expenditures imposed by the bill.”® A substantial portion ($163.2 billion) of the
$223.7 billion in reductions required under the Dodd-Frank Act was achieved by forfeiting

www.whitehouse.gov/omb/budget/fy2011/assets/econ_analyses.pdf) (estimate based on valuations through
November 30, 2009).

% U.S. Department of the Treasury, Summary Tables of Troubled Asset Relief Program (TARP)
Investments as of March 31, 2010, at 1 (May 21, 2010) (online at
www.financialstability.gov/docs/TARP%20Cost%20Estimates%20-%20March%2031%202010.pdf) (hereinafter
“Treasury Summary Tables of TARP Investments™) (estimate based on valuations through March 31, 2010).

%7 Congressional Budget Office, Report on the Troubled Asset Relief Program — March 2010, at 1 (Mar.
2010) (online at www.cho.gov/ftpdocs/112xx/doc11227/03-17-TARP.pdf) (hereinafter “CBO Report on the TARP —
March 20107).

%8 Congressional Budget Office, Budget and Economic Outlook: An Update (Aug. 2010) (online at
cbo.gov/ftpdocs/117xx/doc11705/08-18-Update.pdf) (hereinafter “CBO Budget and Economic Outlook™); Douglas
Elmendorf, CBO’s Latest Projections for the TARP, Congressional Budget Office Director’s Blog (Aug. 20, 2010)
(online at choblog.cbo.gov/?p=1322) (hereinafter “CBO’s Latest Projections for the TARP”). The CBO Director’s
Blog cites three factors for the reduction: further repurchases of preferred stock and sales of warrants from banks, a
lower estimated cost for assistance to the automobile industry, and the elimination (due to the passage of time and
provisions of the Dodd-Frank Wall Street Reform and Consumer Protection Act, P.L. 111-203) of the opportunity to
create new programs. CBO plans to publish a full update on the TARP sometime this fall.

% In the FY 2011 Budget, OMB estimated that $48.8 billion would be disbursed under HAMP; CBO
estimated that only $22 billion would be spent. According to CBO, “[t]he difference between those two estimates
stems primarily from disparate outlooks on the number of eligible households and the participation rate among those
households.” CBO Report on the TARP — March 2010, supra note 67, at 6.

® OMB’s estimated subsidy cost of assistance to AIG was $49.9 billion versus $36 billion for CBO. The
difference reflects differing assumptions used to value the subsidy provided to the company and the cash flows
involved in those transactions. CBO Report on the TARP — March 2010, supra note 67, at 7.

™ OMB projected that the TARP would disburse another $40 billion at a subsidy cost of $3 billion; CBO
included a similar $45 billion placeholder with an estimated subsidy of $23 billion. CBO Report on the TARP —
March 2010, supra note 67, at 7. The subsequent enactment of the Dodd-Frank Act on July 21, 2010, ensured that
the Secretary of the Treasury would be prohibited from using TARP funds “to incur any obligation for a program or
initiative that was not initiated prior to June 25, 2010.” See Dodd-Frank Wall Street Reform and Consumer
Protection Act, supra note 15.

"2 Treasury Summary Tables of TARP Investments, supra note 66, at 1.
" TARP Monthly 105(a) Report — July 2010, supra note 27, at 4-5.
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previously uncommitted funds.”* As discussed above in Section B.2, Treasury offset the
remaining $60.5 billion with reductions to the $535.5 billon committed as of June 30, 2010.”

In prior reports, the Panel has classified TARP expenditures into four different categories:

(1) capital programs and banking sector health; (2) credit for consumers and small businesses;
(3) mortgage foreclosure relief; and (4) auto industry assistance.”® Figure 1 shows the changes in
funding commitments enacted as result of the passage of the Dodd-Frank Act and the projected
final cost of each TARP subprogram according to estimates from CBO, OMB, and Treasury.
These assessments of cost are a way for the government to project the ultimate losses or gains on
its TARP investments for budgeting purposes, but there are ways in which their value may be
limited. On the one hand, they may not completely capture the many variables that could still
impair taxpayer repayment. For instance, the fact that approximately one-seventh, or 15 percent,
of CPP recipients have already missed a dividend payment, and fewer than 10 percent of CPP-
recipient banks have repaid taxpayers, suggests full repayment of CPP funds is not assured (see
Figure 37).”" Likewise, continued economic weakness could inhibit consumer demand for
automobiles, impairing Treasury’s ability to recoup its investments in GM, Chrysler, and Ally
Financial. Therefore, the projected final costs in Figure 1 should not be taken to indicate maximum
possible losses, as repayment is dependent upon a number of factors that may not have been
incorporated in the models used by the three entities. In addition to the possibility that these
measures may not capture all the variables that affect the likelihood that Treasury will be repaid,
however, these assessments have an additional limitation. Although EESA, as described above,
directs Treasury to take into account the taxpayers’ overall returns, the pure return on investment
from the TARP is not the only way to evaluate the effectiveness of the program. As discussed
further in Section E.2 of this report, using returns as the only or primary measure of success may not
adequately capture the possible consequences to which the taxpayers might have been subject
through TARP.

™ The ceiling prior to passage of the Dodd-Frank Act was $698.7 billion. The original ceiling of $700
billion was reduced $1.2 billion with the passage of the Helping Families Save Their Homes Act in 2009. See
Helping Families Save Their Homes Act of 2009, supra note 2, § 40.

" TARP Monthly 105(a) Report — June 2010, supra note 31, at 5-6.
"® See December 2009 Oversight Report, supra note 6, at 17-74.

" For a full discussion of outstanding CPP funds, particularly those invested in institutions with less than
$500 million in assets, see July 2010 Oversight Report, supra note 23.
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Figure 1: TARP Expenditures and Projected Gains and Losses (billions of dollars)

Funding Allocated

Projected Final Cost

CBO OoMB Treasury
August
2010
Budget | FY 2011 | FY 2011 | TARP
March and Budget, Budget, Sum-
Dodd- 2010 Econo- Deficit | Subsidy mary
Frank As of TARP mic Impact Cost Tables
As of Act August | Report | Outlook (as of (as of (as of
TARP June 30, | Changes 31, (as of (as of 11/30/09) | 11/30/09) | 3/31/10)
Programs 2010' b 2010" | 2/17/10)" | 8/20/10)" v v v
Capital Programs and Banking Sector Health
CPP 204.9 0 204.9 (2.0) NA (3.7) 1.4 (9.8)
TIP 40.0 0 40.0 (3.0) NA (4.1) (3.7) (3.8)
AIGIP 69.8 0 69.8 36.0 NA 48.1 49.9 45.2
PPIP 30.4 (8.0) 22.4 1.0 NA 0.3 0.3 0.5
AGP 5.0 0 5.0 (3.0) NA (3.0) (3.0 (3.1)
Subtotal 350.1 (8.0) 342.1 29.0 NA 37.6 44.9 29.0
Credit for Consumers and Small Businesses
TALF 20.0 (15.7) 4.3 1.0 NA (0.5) (0.5) NA
SBLF* 30.0 (30.0) 0 NA NA NA NA NA
Unlocking 1.0 (0.6) 0.4 NA NA NA NA NA
SBA Lending* )
CDCI* ¥'0.8 0 0.8 0.2 NA NA NA NA
Subtotal 51.8 (46.3) 55 1.2 NA (0.5) (0.5) xii3.0
Mortgage Foreclosure Relief
HAMP 46.7 (16.1) 30.5 22.0 NA 48.8 48.8 48.8
HHF 2.1 2.0 4.1 NA NA NA NA NA
FHA NA 11.0 11 NA NA NA NA NA
Refinance
Program™!
Subtotal 48.8 (3.2) 45.6 22.0 NA 48.8 48.8 48.8
Auto Industry Assistance
AIFP 81.3 0 81.3 34.0 NA 28.2 30.8 24.6
ASSPi 35 (3.1) 0.4 NA NA NA NA NA
Subtotal 84.8 (3.1) 81.8 34.0 NA 28.2 30.8 24.6
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Estimates for
Uncommitted
Funds

NA NA NA 23 2.7 2.7

NA

Total 475
Committed
Total

Uncommitted

5355 |  (60.5)

1632 | (163.2)

Total Projected Cost

Statutory X*698.7 475 109.2 66 116.8 126.7

Spending
Limit

(223.7)

105.4

' U.S. Department of the Treasury, Troubled Asset Relief Report, Monthly 105(a) Report — June 2010 (July
12, 2010) (online at
www.financialstability.gov/docs/105CongressionalReports/June%202010%20105(a)%20Report_Final.pdf).

"' U.S. Department of the Treasury, Troubled Asset Relief Report, Monthly 105(a) Report — July 2010 (Aug.
10, 2010) (online at
www.financialstability.gov/docs/105CongressionalReports/July%202010%20105(a)%20Report_Final.pdf);
Treasury conversations with Panel staff (July 21, 2010) (HAMP de-obligations).

'U.S. Department of the Treasury, Troubled Asset Relief Report, Monthly 105(a) Report — August 2010
(Sept. 10, 2010) (online at
www.financialstability.gov/docs/105CongressionalReports/August%202010%20105(a)%20Report_final_9%2010%
2010.pdf).

" Congressional Budget Office, Report on the Troubled Asset Relief Program (Mar. 2010) (online at
www.cbo.gov/ftpdocs/112xx/doc11227/03-17-TARP.pdf).

¥ Congressional Budget Office, Budget and Economic Outlook: An Update (Aug. 2010) (online at
cho.gov/ftpdocs/117xx/doc11705/08-18-Update.pdf).

VI Office of Management and Budget, Budget of the U.S. Government — Fiscal Year 2011 (Feb. 1, 2010)
(online at www.whitehouse.gov/omb/budget/fy2011/assets/econ_analyses.pdf). The FY 2011 Budget total deficit
impact includes downward interest on re-estimates of $9.9 billion.

Vil Office of Management and Budget, Analytical Perspectives: Budget of the U.S. Government — Fiscal
Year 2011 (Feb. 1, 2010) (online at
www.whitehouse.gov/sites/default/files/omb/budget/fy2011/assets/econ_analyses.pdf).

Vil U.S. Department of the Treasury, Summary Tables of Troubled Asset Relief Program (TARP)
Investments as of March 31, 2010 (May 21, 2010) (online at
www.financialstability.gov/docs/TARP%20Cost%20Estimates%20-%20March%2031%202010.pdf).

™ Prior to passage of the Dodd-Frank Act, Treasury kept a $30 billion placeholder for the SBLF, but the
program was never initiated under the TARP. CBO, OMB, and Treasury did not assign a subsidy rate or estimated
cost to the SBLF.

*CBO, OMB, and Treasury have not assigned a subsidy rate or estimated cost to the program to purchase
securities backed by loans from SBA’s 7(a) Program.
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http://www.financialstability.gov/docs/105CongressionalReports/June%202010%20105(a)%20Report_Final.pdf)
http://www.financialstability.gov/docs/105CongressionalReports/July%202010%20105(a)%20Report_Final.pdf)
http://)/

X' OMB and Treasury have not assigned a subsidy rate or estimated cost to the CDCI.
X |n response to a Panel request, Treasury stated that it projects the CDCI program to utilize $780 million.

Xl Treasury assigned one subsidy rate and estimated cost to all programs falling under the Consumer and
Business Lending Initiative, which includes the four subprograms listed here under “Credit for Consumers and
Small Businesses.”

XV The original funding amount allotted for HAMP was $50 billion. In May 2009, the $1.2 billion
reduction in TARP due to the passage of the Helping Families Save Their Homes Act of 2009, Pub. L. No. 111-22
§ 402(f) (2009) was officially allocated to HAMP.

* CBO, OMB, and Treasury have not assigned a subsidy rate or estimated cost to the HHF.

' CBO, OMB, and Treasury have not assigned a subsidy rate or estimated cost to the FHA Refinance
Program.

*!In total, $81.3 billion was initially invested in the AIFP: $50.7 billion to GM; $16.3 billon to GMAC;
$12.8 billion to Chrysler; and $1.5 billion to Chrysler FinCo. See U.S. Department of the Treasury, Troubled Asset
Relief Program Transactions Report for the Period Ending September 8, 2010, at 18-19 (Sept.10, 2010) (online at
www.financialstability.gov/docs/transaction-reports/9-10-10%20Transactions%20Report%20as%200f%209-8-
10.pdf). CBO, OMB, and Treasury have not assigned individual subsidy rates to each individual company
receiving TARP funds under the AIFP.

il CBO, OMB, and Treasury have not assigned an individual subsidy rate or estimated cost to the ASSP.
For budget projection purposes, the program is considered part of the AIFP.

** The ceiling prior to passage of the Dodd-Frank Act was $698.7 billion. The original ceiling of $700
billion was reduced by $1.3 billion with the passage of the Helping Families Save Their Homes Act of 2009, Pub. L.
No. 111-22 8402(f) (2009).

* Douglas Elmendorf, CBO’s Latest Projections for the TARP, Congressional Budget Office Director’s
Blog (Aug. 20, 2010) (online at choblog.cho.gov/?p=1322) (“In the baseline budget projections that CBO released
yesterday, the lifetime cost of the program has been reduced to $66 billion. Three factors account for the reduction:
further repurchases of preferred stock and sales of warrants from banks, a lower estimated cost for assistance to the
automobile industry, and the elimination (due to the passage of time and provisions of the Dodd-Frank Wall Street
Reform and Consumer Protection Act, P.L. 111-203) of the opportunity to create new programs.”).
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The TARP’s current balance sheet shows that Treasury has disbursed $394.6 billion
under the $475 billion ceiling and $204.1 billion in TARP funds have been repaid. There have
also been $3.9 billion in losses, leaving $184.8 billion in TARP funds currently outstanding.”
The majority of the funds currently outstanding are concentrated in four programs: (1) CPP
($55.1 billion); (2) PPIP ($12.7 billion); (3) AIGIP ($49.1 billion); and (4) AIFP ($67.1 billion).
As shown above in Figure 1, CPP is expected to be a net gain for Treasury, and PPIP is expected
to lose no more than $500 million. Conversely, while less than $5 billion has been disbursed on
housing programs, Treasury could disburse as much as $45.6 billion in funds that are not
intended to be recovered by the federal government in HAMP, the Hardest Hit Fund, and the
FHA Refinance Program.”® Therefore, the bulk of Treasury’s likely net costs are expected to
come from three sources: (1) losses on investments in AIG; (2) losses on investments in
Chrysler, GM, and Ally Financial; and (3) expenditures on foreclosure relief. The discussion
below provides more detail on the current estimates of gain or loss on outstanding TARP funds.

1. Capital Programs and Banking Sector Health

As of September 1, 2010, 614 banks still held their CPP funds, with a total of $55.1
billion outstanding. As a result, it is not yet possible to calculate precisely the amount of money
that the CPP will earn or lose, although any losses can be capped at $57.4 billion.%° The direct
financial cost to the federal government, however, will probably be a fraction of that exposure,
and the program may even produce a net gain.

For CPP investments in financial institutions that have been fully repaid, including
warrants repurchased or sold, the overall annual rate of return currently stands at 9.9 percent. &

"8 See Sept. 3 TARP Transactions Report, supra note 26.

™ Treasury could have chosen to include equity sharing provisions in the TARP foreclosure relief
programs. Equity sharing is a financing method by which a nonresident investor provides capital and receives a
portion of any equity in the home. Had Treasury chosen to include equity sharing, the subsidy rate for the
foreclosure relief programs would likely have been less than 100 percent. The Department of Housing and Urban
Development’s (HUD) HOPE for Homeowners program, 12 U.S.C. § 1715z-23, included equity sharing provisions
but suffered from a very low participation rate. For a discussion of HOPE for Homeowners, see October 2009
Oversight Report, supra note 6, at 79-82.

% Treasury closed the CPP on December 29, 2009, having disbursed $204.9 billion to 707 financial
institutions. As of September 1, 2010, a total of 91 institutions had completely repurchased their CPP preferred
shares and nine had made partial repayments. In total, CPP banks have repurchased $147.5 billion in preferred stock
and $55.1 billion remains outstanding. Losses can be capped by adding the total amount outstanding ($55.1 billion)
to the amount allocated to CIT Group ($2.3 billion), which declared bankruptcy, and Pacific National Bancorp ($4.1
million), which was taken into receivership by the FDIC. Three additional CPP-recipient banks are likely to result
in losses: UCBH Holdings received $299 million and is currently in bankruptcy proceedings; Midwest Banc
Holdings, Inc. and Sonoma Valley Bancorp, which received $89.4 million and $8.7 million, respectively, are in
receivership.

8 The calculation of the overall annual rate of return is based on Treasury’s most recent transactions report.
See Sept. 3 TARP Transactions Report, supra note 26; data provided by Bloomberg, and the Panel’s own
methodology for valuing warrants; Congressional Oversight Panel, July Oversight Report: TARP Repayments,
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It is important to note, however, that this rate of return reflects returns from CPP banks that have
been able to repay their TARP funds to date or have been able to pay their dividends. As noted
above, one in seven banks in the CPP has missed a dividend payment, and the prospects for full
recovery remain uncertain. As the Panel discussed in its July report, banks that have strong
capital positions face pressure to exit the program as quickly as possible.?® By contrast, banks
that have not repaid their TARP funds may be under or could come under greater stress. Some
banks that remain in the CPP may find it difficult or impossible to raise the capital necessary to
meet their obligations to the taxpayers, and Treasury’s rate of return may therefore decline over
the life of the program. Taking into account both losses and gains, CBO’s most recent published
estimate is that the government will ultimately earn a net $2 billion from the CPP.®® Treasury
expects a gain of $9.8 billion.**

TARP funds also remain outstanding under the PPIP and the TALF. In order to remove
troubled assets from bank balance sheets, Treasury initially allocated $30 billion to the PPIP.
Following the enactment of the Dodd-Frank Act, Treasury reduced the amount committed to the
PPIP by nearly $8 billion to a ceiling of $22.4 billion in TARP funds. Treasury’s current
exposure consists of $7.4 billion of equity capital and $14.7 billion of debt capital.*® In the FY
2011 budget, Treasury placed the cost of the PPIP at $300 million based on a 1 percent subsidy
rate. In March 2010, Treasury and OMB released a revised cost estimate based on a 2 percent
subsidy, placing the cost of the PPIP at less than $500 million in TARP funds over the life of the
program.®® On June 30, 2010, Treasury reported that the rate of return among the eight
investment funds ranged from 9 to 26 percent since each fund made its initial capital draw.?’
Performance among the investment funds over the life of the program will be largely dependent
on market conditions. Because the PPIP investment funds are in the early stages of their three-
year investment periods, it is not possible to assess the long-term performance of the program
based on current rates of return.

Including the Repurchase of TARP Warrants, at 46-53 (July 10, 2009) (online at cop.senate.gov/documents/cop-
071009-report.pdf).

82 See July 2010 Oversight Report, supra note 23, at 30.

8 See CBO Report on the TARP — March 2010, supra note 67.

8 Treasury Summary Tables of TARP Investments, supra note 66.

% TARP Monthly 105(a) Report — July 2010, supra note 27, at 6.

% Treasury Summary Tables of TARP Investments, supra note 66, at 1.

8 These returns were calculated based on monthly performance reports submitted by PPIF managers and
include a deduction for management fees and expenses attributable to Treasury. U.S. Department of the Treasury,
Legacy Securities Public-Private Investment Program, at 7 (July 19, 2010) (online at
www.financialstability.gov/docs/111.pdf).
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Treasury committed up to $20 billion in TARP funds to restart securitization markets
through a loan to TALF LLC, a special purpose vehicle created by the Federal Reserve Bank of
New York (FRBNY). On July 19, 2010, Treasury amended its credit agreement with FRBNY
and TALF LLC to reduce the maximum loan amount to $4.3 billion.? Although the TALF has
closed, meaning that the program will not fund the creation of any new securities, Treasury will
continue to provide credit protection to FRBNY until the full $4.3 billion commitment has been
funded or the loan commitment term expires.?® The latest CBO report estimated the subsidy rate
for Treasury protection for the TALF to be 6 percent, resulting in a $1 billion loss in TARP
funds over the life of the program.®°

2. AlIG Investment Program (Formerly the Systemically Significant Failing
Institutions Program)

Most observers expect that the AIG Investment Program will generate significant losses
to U.S. taxpayers.”? The latest estimates by CBO, OMB, and Treasury project losses in the
amount of $36 billion,* $50 billion,” and $45 billion,** respectively, although the estimated
losses have steadily decreased since the inception of the credit facility. Whether Treasury will be
able to exit its investments in AIG without substantial losses turns on AIG’s ability to produce
strong operating results and demonstrate that it is capable of functioning as a standalone
investment-grade company without government support. While Treasury and AIG officials have
expressed confidence that AIG is making great strides towards achieving such financial
independence,® AIG still relies largely on government funding for capital and liquidity, although

8 TARP Monthly 105(a) Report — July 2010, supra note 27, at 5.

8 Federal Reserve Bank of New York, Term Asset-Backed Securities Loan Facility: Terms and Conditions
(July 21, 2010) (online at www.newyorkfed.org/markets/talf terms.html) (hereinafter “TALF Terms and
Conditions™). See Section D.3, infra, for further discussion of TALF.

% CBO Report on the TARP — March 2010, supra note 67.

° The panel has written extensively on the government investment in AlG and its prospects. See June 2010
Oversight Report, supra note 21.

%2 CBO Report on the TARP — March 2010, supra note 67, at 3.

% Office of Management and Budget, The President’s Budget for Fiscal Year 2011, Analytical
Perspectives, Economic and Budget Analyses, at 40 (Feb. 1, 2010) (online at
www.whitehouse.gov/sites/default/files/omb/budget/fy2011/assets/econ_analyses.pdf) (hereinafter “The President’s
Budget for Fiscal Year 20117).

% Treasury Summary Tables of TARP Investments, supra note 66, at 2.

% See Congressional Oversight Panel, Written Testimony of Robert Benmosche, president and chief
executive officer, American International Group, Inc., COP Hearing on TARP and Other Assistance to AIG, at 8
(May 26, 2010) (online at cop.senate.gov/documents/testimony-052610-benmosche.pdf) (e.g. “AlG is now on a
clear path to repaying taxpayers. In recent months, we have become less reliant on government aid and have been
able to tap instead the capital markets. We are working hard to complete the sales of AIA and ALICO by the end of
the year, to increase profits at our remaining businesses and to improve operating returns. Then we can begin to
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there are recent indications that AIG is planning to issue bonds.”® Treasury’s ability to recoup its
investment depends on the value of AIG’s common stock at the time Treasury sells its interests.®’
Therefore, the value of Treasury’s substantial investment in AIG and the size of any gain or loss
are dependent on many external variables, and the protracted investment in AIG continues to
create significant risks to taxpayers.

Treasury has invested approximately $47.5 billion in TARP funds in AIG. This
investment is comprised of non-cumulative preferred stock in the amount of $40 billion and an
equity capital facility under which AIG has drawn down $7.5 billion.®® Including the $1.6 billion
in unpaid dividends, AIG’s outstanding TARP assistance equals $49.1 billion.*® In addition,
AIG must repay $79.1 billion in outstanding debt to FRBNY.*® Figure 2 shows a breakdown of
AIG’s outstanding obligations to the government.

examine the alternatives we have to address the Treasury’s TARP investment and equity holdings.”). The current
status of the AIA and ALICO sales are discussed in footnote 108, infra. See also Congressional Oversight Panel,
Testimony of Jim Millstein, chief restructuring officer, U.S. Department of the Treasury, Transcript: COP Hearing
on TARP and Other Assistance to AIG (May 26, 2010) (publication forthcoming) (online at
cop.senate.gov/hearings/library/hearing-052610-aig.cfm) (hereinafter “Jim Millstein AIG Testimony” (stating that
Mr. Benmosche is an “experienced insurance executive...h[e] is confiden[t] that he can get Chartis and SunAmerica
Financial to an $8 billion dollar net after tax earnings. If he can do that, we’re going to be paid in full”).

% American International Group, Inc., Form 10-Q for the Quarterly Period Ended June 30, 2010, at 12
(Aug. 6, 2010) (online at www.sec.gov/Archives/edgar/data/5272/000104746910007097/a2199624z10-g.htm)
(hereinafter “AIG Form 10-Q for the Second Quarter 2010”). AlG amended its existing SEC registration on August
9, 2010 to permit the sale of debt instruments. American International Group, Inc., Form S-3 (Aug. 9, 2010) (online
at services.corporate-ir.net/SEC.Enhanced/SecCapsule.aspx?c=76115&fid=7076507). The AIG aircraft leasing
subsidiary ILFC was recently able to raise approximately $4 billion in the capital markets, which AIG has used to
reduce the balance on the FRBNY revolving credit facility. American International Group, Inc., AIG Reduces
Principal Balance on Federal Reserve Bank of New York Revolving Credit Facility by Nearly $4 Billion (Aug. 23,
2010) (online at
ir.aigcorporate.com/External.File?t=2&item=g7rqBLVLuv81UAmMrh20Mp2D/jbuMQX0JWf40Gazjlixelq2b512D3j
dQlccQVaAZCaOmzP8Hukewe3TB4pawgQ==) (hereinafter “AlIG Press Release”).

%7 See Jim Millstein AIG Testimony, supra note 95 (“Whether Treasury ultimately recovers all of its
investment or makes a profit, will in large part depend on the company’s operating performance and market
multiples for insurance companies at the time the government sells its interest”).

% U.S. Department of the Treasury, Troubled Asset Relief Program Transactions Report for the Period
Ending September 9, 2010, at 21 (Sept. 13, 2010) (online at www.financialstability.gov/docs/transaction-reports/9-
13-10%20Transactions%20Report%20as%200f%209-9-10.pdf) (hereinafter “Treasury Transactions Report™);
TARP Monthly 105(a) Report — August 2010, supra note 55. See also June 2010 Oversight Report, supra note 21,
at 15. Under the equity capital facility, AIG may draw up to $29.8 billion.

% Because AIG failed to pay dividends on AIG Series E Preferred Stock (par value $5.00 per share) and
AIG Series F Preferred Stock for four quarters, on April 1, 2010 Treasury exercised its right to appoint two directors
to the Board of Directors of AIG. American International Group, Inc., Form 10-Q for the Quarterly Period Ended
March 31, 2010, at 73 (May 7, 2010) (online at
www.sec.gov/Archives/edgar/data/5272/000104746910004918/a2198531210-q.htm).

1% Board of Governors of the Federal Reserve System, Factors Affecting Reserve Balances (H.4.1) (Aug.
12, 2010) (online at www.federalreserve.gov/releases/h41/Current/) (hereinafter “Factors Affecting Reserve
Balances (H.4.1)”). See also June 2010 Oversight Report, supra note 21, at 15.
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Figure 2: Government Assistance to AIG as of September 1, 2010 (millions of dollars)

Assistance
Amount
Amount Outstanding
Allocated as of 9/1/2010
FRBNY
Revolving Credit Facility*" $30,000 $20,057
Maiden Lane Il: Outstanding principal amount of loan from FRBNY 22,500 13,873
Accrued interest payable to FRBNY — 387
Maiden Lane IlI: Outstanding principal amount of loan from FRBNY 30,000 15,107
Accrued interest payable to FRBNY — 477
Preferred interest in AIA Aurora LLC 16,000 16,469
Accrued dividends on preferred interests in AIA Aurora LLC 111
Preferred interest in ALICO SPV 9,000 9,264
Accrued dividends on preferred interests in ALICO Holdings LLC'® 62
Total FRBNY 107,500 75,807
TARP
Series E Non-cumulative Preferred stock 40,000 40,000
Unpaid dividends on Series D Preferred stock'* 1,605
Series F Non-cumulative Preferred stock'%” 29,835 7,544
Total TARP 69,835 49,149
Total FRBNY + TARP
Net borrowings 181,035 122,314
Accrued interest payable and unpaid dividends 2,642
Total Balance Outstanding on All Government Investments $177,335 $127,598
101 Id.

192 1d. See also AIG Press Release, supra note 96.

193 Factors Affecting Reserve Balances (H.4.1), supra note 100 (“Dividends accrue as a percentage of
FRBNY's preferred interests in AIA Aurora LLC and ALICO Holdings LLC. On a quarterly basis, the accrued
dividends are capitalized and added to FRBNY's preferred interests in AIA Aurora LLC and ALICO Holdings
LLC.”). FRBNY also reports the Net Portfolio Holdings for Maiden Lane Il and 111 (ML Il and ML 111,
respectively). These figures represent fair market value estimates of the assets of the two Maiden Lane SPVs. The
current Net Portfolio Holdings values are $15,967 for ML Il and $23,324 for ML 111 (in millions of dollars). These
can theoretically be compared to FRBNY’s investments and accrued interest to determine an approximate paper gain
or loss. For ML Il and ML 11l this would represent gains of $2,094 and $8,217, respectively.

1%4U.S. Department of the Treasury, Troubled Asset Relief Program Transactions Report for the Period
Ending August 20, 2010, at 21 (Aug. 20, 2010) (online at www.financialstability.gov/docs/transaction-reports/8-24-
10%20Transactions%20Report%20as%200f%208-20-10.pdf).

1% AIG Form 10-Q for the Second Quarter 2010, supra note 96, at 107.
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The timing of Treasury’s exit is complicated by the fact that AIG is not permitted to
repay Treasury until it has fully repaid FRBNY. Treasury, the Federal Reserve, and AIG have
stated that they are confident that AIG will fully repay FRBNY in the near future without
jeopardizing its financial viability.'® In addition, over recent months Treasury and AIG have
stated that they are increasingly optimistic that AIG will fully repay Treasury; however, neither
AIG nor Treasury has provided a timeline or articulated a firm exit strategy.'®” Furthermore,
AIG must overcome several barriers before it can repay its FRBNY debt, let alone its Treasury
debt. Notably, problems have arisen in the planned sales of certain subsidiaries.’®® In addition,
at this time AIG cannot afford to divert the cash it is generating through its insurance operations
towards repaying FRBNY because it is still quite weak financially.’®® Both the timing of the
government’s exit from its involvement with AIG, and the ultimate return on its investment, are
difficult to predict with confidence.

1% Board of Governors of the Federal Reserve System, Federal Reserve System Monthly Report on Credit
and Liquidity Programs and the Balance Sheet, at 27 (July 2010) (online at
www.federalreserve.gov/monetarypolicy/files/monthlyclbsreport201007.pdf) (“[T]he Federal Reserve anticipates
that the loans provided by the Federal Reserve under the Revolving Credit Facility, including interest and
commitment fees under the modified terms of the facility, will be fully repaid and the face value of the preferred
interests in the AlA and ALICO SPVs, plus accrued dividends, will be received. Accordingly, the Federal Reserve
anticipates that the facility will not result in any net loss to the Federal Reserve or taxpayers.”); Congressional
Oversight Panel, Testimony of Robert Benmosche, president and chief executive officer, American International
Group, Inc., Transcript: COP Hearing on TARP and Other Assistance to AIG (May 26, 2010) (publication
forthcoming) (online at cop.senate.gov/hearings/library/hearing-052610-aig.cfm) (“I believe that we will pay back
all that we owe the U.S. Government. And | believe at the end of the day, the U.S. Government will make an
appropriate profit.”); Jim Millstein AIG Testimony, supra note 95 (“[T]he New York Fed, which has about $83
billion dollars outstanding today, is very likely to be paid in full.”). See also June 2010 Oversight Report, supra
note 21, at 196.

197 See June 2010 Oversight Report, supra note 21, at 196-197, 200.

198 AIG’s primary strategy for repaying FRBNY debt has faltered in recent months. AIG had planned to
repay FRBNY with the proceeds from the sale of its Asian insurance subsidiaries, AIA and ALICO. On June 2,
2010, the AlA sale to Prudential for $35.5 billion was cancelled due to disagreements over the sale price. AlG is
now contemplating an alternative strategy to sell AIA through an IPO on the Hong Kong Stock Exchange. On
March 8, 2010, AIG agreed to sell ALICO to MetLife for $15.5 billion, but the sale has not yet closed. AIG’s
ability to repay FRBNY in the near future is uncertain as it does not appear that AIG has a viable alternative to
repaying FRBNY other than through an IPO or sale of AlA and ALICO. Other assets AlG has slated for sale will
not generate sufficient proceeds to repay FRBNY. See American International Group, Inc., AlG to Sell ALICO to
MetLife for Approximately $15.5 Billion (Mar. 8, 2010) (online at phx.corporate-
ir.net/External.File?item=UGFyZW50SUQ9MzUOMTI8Q2hpbGRIRDOtMXxUeXBIPTM=&t=1).

Despite the challenges outlined above, AlIG has made measured progress in the disposition of certain assets.
On August 11, 2010, AIG announced the sale of 80 percent of its ownership stake in American General Finance Inc.
to Fortress Investment Group LLC. American International Group, Fortress Funds to Purchase American General
Finance (Aug. 11, 2010) (online at www.aigcorporate.com/newsroom/index.html).

19 See generally, AIG Form 10-Q for the Second Quarter 2010, supra note 96, at 12. AlG had a net loss of
$2.7 billion in the second quarter of 2010, which the company attributed to restructuring-related charges.
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3. Automotive Industry Financing Program**°

There are currently $67.1 billion in TARP funds outstanding under the Automotive
Industry Financing Program (AIFP).*** The passage of the Dodd-Frank Wall Street Reform and
Consumer Protection Act ensures that there will be no further commitments or expenditures
under the AIFP, and the $67.1 billion currently outstanding under the program is the maximum
amount that will be at risk going forward.**?

CBO, OMB, and Treasury are projecting losses in the amount of $34 billion,** $28.2
billion,"* and $24.6 billion,*™ respectively, from the assistance provided under the AIFP,
although the estimated losses have steadily decreased since the early stages of government
assistance. Whether Treasury will incur losses from its investment in the AIFP depends on the
ability of GM and Chrysler to achieve strong operating results and establish themselves as
competitive auto manufacturers, and the ability of GMAC, now Ally Financial, to rebuild itself
as a healthy standalone company.

a. General Motors

Treasury initially invested a total of $49.9 billion in GM. Approximately $30.1 billion
was provided in the form of debtor-in-possession (DIP) financing to support GM’s Chapter 11
restructuring.**® Through bankruptcy, the initial investment was converted to $2.1 billion in
preferred stock, 60.8 percent in common equity, and $6.7 billion in debt.**” Proceeds in the
amount of $16.4 billion from the DIP facility were deposited in escrow to be distributed to GM
at its request, subject to certain conditions.**® In April 2010, GM repaid its outstanding $6.7

110 See Annex I, infra.

1 Treasury Transactions Report, supra note 98, at 18.

12 TARP Monthly 105(a) Report — July 2010, supra note 27, at 4.
113 CBO Report on the TARP — March 2010, supra note 67, at 3.

4 The President’s Budget for Fiscal Year 2011, supra note 93, at 40. The subsidy cost represents the
lifetime net present value cost of TARP obligations from the date TARP obligations originate. CBO, OMB, and
Treasury do not disaggregate subsidy estimates by each institution (GM, Chrysler, and GMAC), and instead use
overall subsidy rates for AIFP recipients. The OMB estimate ($28.2 billion) includes an interest adjustment on its
previously published estimate; without this adjustment, the OMB estimate is $30.8 billion.

15 Treasury Summary Tables of TARP Investments, supra note 66, at 2.
116 TARP Monthly 105(a) Report — July 2010, supra note 27, at Appendix 1 — Page 8.

7 This figure does not include $361 million in loans repaid by GM immediately following its emergence
from bankruptcy on July 10, 2009. Treasury Transactions Report, supra note 98, at 18.

18 GM was required to meet the following conditions in order to access the funds in the escrow account:
“(1) the representations and warranties GM made in the loan documents are true and correct in all material respects
on the date of the request; (2) GM is not in default on the date of the request taking into consideration the amount of
the withdrawal request; and (3) the United States Department of the Treasury (UST), in its sole discretion, approves
the amount and intended use of the requested disbursement.” General Motors Co., Form 8-K for the Period Ended
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billion debt to Treasury using the funds in the escrow account. Despite this debt repayment,
Treasury maintains a significant equity stake in the company.**®

On July 22, 2010, GM announced its acquisition of AmeriCredit, an auto finance
company specializing in non-prime lending, for $3.5 billion.”®® GM has had limited access to
non-prime car buyers because Ally Financial (formerly GMAC), GM’s long-time financing
partner, had withdrawn from the subprime lending market as a result of the financial crisis.**
GM has stated that it is expecting the AmeriCredit acquisition to allow it to offer more financing
options and to increase sales in the non-prime market.*? In August, GM announced that it
recorded its second straight quarter of profitability, earning $1.3 billion in the second quarter of
2010.'%

On August 18, 2010, GM filed a form S-1 registration statement with the Securities and
Exchange Commission which announced the planned sale of common shares to the public.'?*
Treasury has been named as a selling shareholder in this IPO, although the complete details of
the sale, including the portion of Treasury’s stake to be sold, have not yet been disclosed.
Assuming Treasury does not dispose of all its shares in an IPO, it will then need to sell its shares
in the open market to recoup its investment in GM. As a major shareholder of GM stock,
Treasury will need to dispose of its shares over a protracted period to avoid a trading imbalance
due to significant selling volume. Such an extended exit strategy leaves Treasury vulnerable to

September 2, 2009 (Nov. 2, 2009) (online at
www.sec.gov/Archives/edgar/data/1467858/000119312509220534/d8k.htm).

19 GM repaid $1 billion on December 18, 2009, $35 million on January 21, 2010, $1 billion on March 31,
2010, and the remaining $4.7 billion on April 20, 2010, for a total of $6.7 billion. With Treasury’s permission, GM
made each payment using the funds in the escrow account. U.S. Department of the Treasury, Troubled Assets Relief
Program (TARP): Monthly 105(a) Report — April 2010, at 11 (May 10, 2010) (online at
www.financialstability.gov/docs/105CongressionalReports/April%202010%20105(a)%20report_final.pdf).

120 General Motors Co., GM to Acquire AmeriCredit (July 22, 2010) (online at
media.gm.com/content/media/us/en/news/news_detail.brand_gm.html/content/Pages/news/us/en/2010/July/0722_a
mericredit) (hereinafter “GM to Acquire AmeriCredit”).

121 GMAC LLC, Form 10-K for Fiscal Year Ended December 31, 2008, at 28 (Feb. 27, 2009) (online at
www.sec.gov/Archives/edgar/data/40729/000119312509039567/d10k.htm). See also March 2010 Oversight
Report, supra note 6, at 72. In the second quarter of 2010, only 13 percent of Ally’s loans were non-prime. Ally
Financial, Inc., 2Q10 Earnings Review, at 6 (Aug. 3, 2010) (online at phx.corporate-
ir.net/External.File?item=UGFyZW50SUQ9MzI0MjM1M3xDaGIsZEIEPTM5MTY3NXxUeXBIPTI=&t=1)
(hereinafter “GMAC 2Q10 Earnings Review”).

122 GM to Acquire AmeriCredit, supra note 120.

123 GM reported net profits in the second quarter of 2010 of $1.3 billion on revenues of $33.2 billion. In the
first quarter of 2010, GM reported net profits of $865 million on revenues of $31.5 billion. General Motors Co.,
Press Release: GM Announces 2010 Second Quarter Results (Aug. 12, 2010) (online at phx.corporate-
ir.net/External.File?item=UGFyZW50SUQINTc2NDV8Q2hpbGRIRDOtMXxUeXBIPTM=&t=1).

124 General Motors Co., Form S-1 (Aug. 18, 2010) (online at
www.sec.gov/Archives/edgar/data/1467858/000119312510192195/ds1.htm).
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several risks in recouping its investment, including market fluctuations and the performance of
GM’s stock price. Meanwhile, General Motors also announced in August that Edward E.
Whitacre would step down as CEO on September 1, 2010, and as chairman of the board by the
end of the year.'® He was replaced by Daniel F. Akerson, a GM director and a managing
director of the Carlyle Group, a private equity firm.**® Mr. Akerson was appointed to GM’s
board by the Obama Administration in July 2009. He is GM’s fourth CEO in less than two
years.

b. Chrysler

As of August 2010, Treasury has incurred a total of $1.6 billion in losses from its $12.5
billion investment in Chrysler. In April 2010, Treasury extinguished a $1.9 billion DIP loan and
transferred the remaining assets of Old Chrysler to a liquidation account.*?” Although Treasury
has the right to recover the proceeds from the sale of certain assets in the liquidation account,
Treasury stated that it did “not expect a significant recovery from the liquidation proceeds.”*?®
As of August 18, 2010, Treasury had recovered $31 million from the sale of collateral associated
with this loan.?® In addition to the $1.9 billion loss from the DIP loan, on May 14, 2010
Treasury accepted a payment of $1.9 billion from CGI Holding (formerly Chrysler Holding
LLC) to settle and terminate one of Chrysler’s AIFP loans totaling $3.5 billion. Treasury stated
that it accepted the repayment, which represents a loss of $1.6 billion to taxpayers, because $1.9
billion was “significantly more than Treasury had previously estimated to recover” on the
loan.™* Treasury currently holds $7.1 billion in debt and 9.9 percent equity ownership in New
Chrysler.

On August 9, 2010, Chrysler Group LLC reported its financial results for the second
quarter 2010. The company reported an operating profit of $183 million and reaffirmed its 2010
guidance that it will not lose money in the fiscal year and is likely to revise these estimates

125 General Motors Co., Press Release: GM Announces CEO Succession Process (Aug. 12, 2010) (online at
media.gm.com/content/media/us/en/news/news_detail.globalnews.html/content/Pages/news/global/en/2010/0812_tr
ansition).

126 Id.

27 Following the bankruptcy proceedings for Old Chrysler, the $1.9 billion DIP loan was deducted from
Treasury’s AIFP investment amount. It is accounted for here as a loss until the point in time when all assets sales
are completed. TARP Monthly 105(a) Report — August 2010, supra note 55; Treasury conversations with Panel
staff (Aug. 19, 2010).

128 U.S. Department of the Treasury, Troubled Assets Relief Program (TARP): Monthly 105(a) Report —
May 2010, at 13 (June 10, 2010) (online at
www.financialstability.gov/docs/105CongressionalReports/May%202010%20105(a)%20Report_final.pdf)
(hereinafter “TARP Monthly 105(a) Report — May 2010”).

129 Treasury Transactions Report, supra note 98, at 18.
130 TARP Monthly 105(a) Report — May 2010, supra note 128, at 3, 13.
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upward.™" Chrysler also announced a target of $40 billion to $45 billion in net revenues during
2010.

c. Ally Financial (formerly GMAC)**

Treasury’s investment in Ally Financial (Ally) includes 56.3 percent of Ally’s common
stock, $2.5 billion in trust-preferred securities, and $11.4 billion in mandatorily convertible
preferred (MCP) shares.’® As a result of Treasury’s increase in equity ownership from 35
percent to 56.3 percent in December 2009, Treasury has the right to appoint four out of the nine
directors to Ally’s Board of Directors. As of August 2010, Treasury had only appointed one
director.*

In the Panel’s March 2010 report on GMAC, the Panel noted that Ally’s relationship with
GM remains critical to Ally’s success. The report suggested that consideration be given to
merging Ally back into GM.™* However, as mentioned above, GM recently acquired
AmeriCredit, another provider of automobile financing. Ally CEO Michael Carpenter told
investors that AmeriCredit’s role would be largely confined to subprime financing and leasing,
while Ally would remain the preferred vendor of floorplan financing for GM dealers.'*®
Although AmeriCredit is small compared to Ally, the purchase raised questions from some

industry analysts regarding the future of GM’s relationship with Ally.137

31 Chrysler 2Q10 Financial Results, supra note 35.

132 GMAC Financial formally changed its name on May 10, 2010 to Ally Financial Inc. Ally Financial,
Inc., Ally Financial Statement on New Corporate Brand (May 10, 2010) (online at
media.ally.com/index.php?s=43&item=401).

133 TARP Monthly 105(a) Report — August 2010, supra note 55, at Appendix | — page 12.

134 TARP Monthly 105(a) Report — May 2010, supra note 128, at Appendix | — page 13. On May 26, 2010,
Treasury announced the appointment of Marjorie Magner to the Ally Financial Inc. Board of Directors.

135 March 2010 Oversight Report, supra note 6, at 121.

136 See Ally Financial, Q2 2010 Ally Financial Inc. Earnings Conference Call Webcast (Aug. 3, 2010)
(online at
web.servicebureau.net/conf/meta?i=1113186441&c=2343&m=was&u=/w_ccbn.xsl&date_ticker=**GMAC)
(hereinafter “Ally Financial Earnings Conference Call Webcast”); Ally Financial, Inc., Transcript of Ally Financial
Inc.’s Q2 2010 Earnings Call, at 4 (Aug. 3, 2010) (online at ofchg.snl.com/Cache/753E92A12B9915308.pdf)
(hereinafter “Transcript of Ally Financial Earnings Call”). Ally increased its penetration of GM and Chrysler
wholesale financing from 42 percent in the first half of 2009 to 84 percent in the first half of 2010.

137 See the Panel’s March Report for a detailed discussion of the relationship between Ally and GM, and the
potential consequences for Ally arising from GM’s acquisition of a financing company. March 2010 Oversight
Report, supra note 6, at 108-109. See also David Mildenberg, Ally “Loves” GM Deal That Values Firm at $30
Billion, Bloomberg Businessweek (Aug. 3, 2010) (online at www.businessweek.com/news/2010-08-03/ally-loves-
gm-deal-that-values-firm-at-30-billion.html) (“The one question Ally cannot answer right now is, ‘Why does it
make sense for GM to continue doing business with them now that they have created a new captive
lender?’[managing director of Institutional Risk Analytics Chris] Whalen said in a telephone interview. ‘I want to
hear about how they’re going to fill out the rest of the business model.””).
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In its second quarter 2010 earnings review, Ally reported a quarterly profit of $565
million, compared with a loss in the same quarter of last year of $3.9 billion."® Despite these
positive results, Ally’s greatest liability remains its mortgage businesses, which it has been
attempting to downsize. In April, Ally’s troubled real estate finance subsidiary, Residential
Capital (ResCap), agreed to sell European mortgage assets and businesses to affiliates of hedge
fund and private equity firm Fortress Investment Group. After adjusting for the pending sale of
the European assets, ResCap still has a balance sheet of $17.7 billion, including $4.7 billion in
what it calls “value sensitive exposures.”** Ally has stated that it is considering a number of
strategic alternatives with respect to ResCap, including one or more sales, spin-offs, or other
potential transactions.'*°

4. Mortgage Foreclosure Relief Programs

Unlike programs assisting financial institutions and the auto industry, Treasury’s
mortgage modification efforts were not designed to recover losses through repayment to the
federal government. The programs are intended to offset systemic and societal harm through a
reduced foreclosure rate. As part of the 2011 federal budget, OMB projected the total cost of
Treasury’s foreclosure mitigation programs at $48.8 billion.*** Treasury currently estimates that
its foreclosure mitigation programs will total $45.6 billion. The revised program total is
comprised of $11 billion for the FHA, $4.1 billion for the Hardest Hit Fund, and $30.5 billion for
the remaining programs under HAMP.1#?

Under the current program guidelines for HAMP, servicers will continue to offer
modifications through December 31, 2012, and conversions to permanent status through May 1,
2013. The program offers cost-sharing for the reduced payments, as well as incentive payments
for servicers, lenders, and borrowers. These payments occur in installments for a period of up to
five years. Because the program is in its first year of a multi-year program, and due to the
staggered payments, only a fraction of the funds committed have been paid out to date. Of the
$30.5 billion currently committed to HAMP, approximately $395 million has been disbursed.**

The latest CBO report from March 2010 offers its projection for spending under
Treasury’s mortgage foreclosure mitigation program. Since, as noted above, the program was

138 GMAC 2Q10 Earnings Review, supra note 121.

139 see Ally Financial Earnings Conference Call Webcast, supra note 136; Transcript of Ally Financial
Earnings Call, supra note 136, at 4.

10 Ally Financial, Inc., Form 10-Q for the Quarterly Period Ended June 30, 2010, at 10 (Aug. 6, 2010)
(online at www.sec.gov/Archives/edgar/data/40729/000119312510181437/d10g.htm).
141 The President’s Budget for Fiscal Year 2011, supra note 93, at 40.
142 TARP Monthly 105(a) Report — July 2010, supra note 27, at 6.

143 Data provided by Treasury to Panel staff (Sept. 14, 2010).
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not designed to recover amounts spent, this number represents the amount that will be “lost”
under the program. CBO estimates that Treasury will disburse $1.5 billion for the Hardest Hit
Fund and $20 billion to servicers for permanent loan modifications."** CBO attributed the $27.3
billion difference between its estimate and OMB’s estimate to differing assumptions of
homeowner eligibility and participation in HAMP and the subsidy cost of future commitments to
new programs.'*> On August 19, 2010, CBO noted that disbursements under HAMP were
slower than expected, although it did not change its estimate that the total cost of the program
would be approximately $22 billion.**® Barring a dramatic increase in homeowners admitted to
the program and the rate converting to permanent modifications, it is unlikely that Treasury will
have a high enough participation rate to expend all of the funds currently committed to
HAMP.*

D. How Has Treasury Used its Extended TARP Authority?

In the December 2009 letter to Congressional leadership in which Secretary Geithner
extended the TARP, he set out three discrete areas to which Treasury would limit new TARP
funding commitments, “unless necessary to respond to an immediate and substantial threat to the
economy stemming from financial instability.”**® The letter stated:

o “We will continue to mitigate foreclosure for responsible American homeowners as we
take the steps necessary to stabilize our housing market.”

o “We recently launched initiatives to provide capital to small and community banks,
which are important sources of credit for small businesses. We are also reserving funds
for additional efforts to facilitate small business lending.”

e “Finally, we may increase our commitment to the Term Asset-Backed Securities Loan
Facility (TALF), which is improving securitization markets that facilitate consumer and
small business loans, as well as commercial mortgage loans. We expect that increasing
our commitment to TALF would not result in additional cost to taxpayers.”149

144 Although Treasury uses the term “permanent modification,” after five years the interest rate and
payments on the modified loan can rise. Therefore, the modification is not truly “permanent.” However, for clarity
and consistency with Treasury’s terms, this report uses the term “permanent modification.”

145 CBO Report on the TARP — March 2010, supra note 67, at 6.
146 cBO Budget and Economic Outlook, supra note 68, at 70.

Y7 For further discussion of the status of HAMP and Treasury’s other foreclosure mitigation programs, see
Section D.1, infra.

198 | etter from Secretary Geithner to Hill Leadership, supra note 48.

199 | etter from Secretary Geithner to Hill Leadership, supra note 48.
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Treasury did not promise that it would commit additional funds for foreclosure
mitigation, small business lending, and the TALF, but rather preserved its discretion to do so.
Treasury’s focus on those three areas, however, did come in response to its assessment of
particular weaknesses in the financial system. Secretary Geithner’s letter noted, for example,
that “[tJoo many American families, homeowners, and small businesses still face severe financial
pressure.” It also stated that “foreclosures are increasing” and that “many small businesses face
very difficult credit conditions.” The Secretary also noted that extending the TARP will “enable
us to continue to implement programs that address housing markets and the needs of small
businesses.”**

The discussion below focuses on the actions that Treasury has taken in each of the three
areas Secretary Geithner cited when he notified Congress of his decision to extend the TARP.

1. Foreclosure Mitigation

Prior to the TARP’s extension, Treasury had established and begun operating its
signature foreclosure mitigation program, HAMP. HAMP is part of a broader umbrella of
Administration housing programs known as Making Home Affordable (MHA), which was
announced in February 2009, and aims to stabilize the housing market and help homeowners
avoid foreclosure.™™ HAMP provides a combination of incentives and cost-sharing to mortgage
servicers, investors, and borrowers in order to encourage loan modifications that reduce
homeowners’ monthly mortgage payments to 31 percent of their monthly income. Borrowers
may enter temporary modifications, and after three months of payments, they become eligible for
conversion into permanent modifications. The program is mandatory for servicers of loans
owned or guaranteed by Fannie Mae and Freddie Mac, and voluntary for servicers of other
loans.'*®

150 etter from Secretary Geithner to Hill Leadership, supra note 48 (“Too many American families,
homeowners, and small businesses still face severe financial pressure. Although the economy is recovering,
foreclosures are increasing, and unemployment is unacceptably high. Businesses are still cautious in the face of
uncertainty about the strength of the recovery, and many small businesses face very difficult credit conditions.
Although bank lending standards are starting to ease, many categories of bank lending continue to contract. This
contraction has hit small businesses very hard because they rely heavily on such lending, and do not have the ability
to substitute credit from securities issuance. Commercial real estate losses also weigh heavily on many small banks,
impairing their ability to extend new loans.”).

51 The other major component of MHA is the Home Affordable Refinancing Program (HARP), which
allows homeowners with loans owned or guaranteed by Fannie Mae or Freddie Mac the opportunity to refinance
into a more sustainable mortgage. HARP does not use any TARP funds.

152 For a more detailed discussion of HAMP and MHA, see the Panel’s October 2009 and April 2010
reports. October 2009 Oversight Report, supra note 6; April 2010 Oversight Report, supra note 6.

153 In 2009, Treasury also established subprograms of HAMP to deal with second liens that might otherwise
prevent the successful HAMP modification of a mortgage, to encourage short sales (home sales for less than the
amount owed by the homeowner) or deeds-in-lieu of foreclosure (agreements by defaulted homeowners to vacate
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When the Administration announced HAMP, it designated $50 billion in TARP funds for
the program.™* By December 2009, when Treasury extended the TARP until October 3, 2010, a
total of $27.4 billion of that $50 billion had been committed; in other words, $27.4 billion
represented the maximum amount that Treasury would have to pay under agreements it had
signed with servicers.'*®

Since the extension of the TARP on December 9, 2009, Treasury has made a number of
changes with regard to MHA. First, it established the Hardest Hit Fund, which provides TARP
assistance to certain states that have suffered from the economic and housing downturn, and has
since committed $4.1 billion to the Fund. Second, it established a program with the Federal
Housing Administration (FHA) to allow certain homeowners who owe more on their mortgages
than their homes are worth to refinance into FHA loans with lower principals, and has since
committed up to $11 billion to the program. Third, it entered into new contracts with loan
servicers to modify primary mortgages and second liens as part of HAMP. Treasury states that
none of these new programs and new contracts would have been authorized absent the extension
of the TARP.*® Treasury also made various changes to the structure of HAMP, such as
increasing certain incentive payments, providing temporary assistance to unemployed
homeowners, and adding an option for servicers to write down mortgage principal. These
changes may have been allowable, according to Treasury, even if the TARP had not been
extended.™’

Since the extension of the TARP, Treasury has not allocated any additional money to
foreclosure mitigation beyond the initial $50 billion. In fact, as part of its actions to adjust its
programs under the new $475 billion cap imposed by the Dodd-Frank Act, the allocation was

their homes, often in exchange for some cash from the lender) in situations where they are only feasible alternatives
to foreclosure, and to provide additional incentives for mortgage investors to modify loans in regions where home
prices have experienced a steep decline. U.S. Department of the Treasury, Supplemental Directive 09-05 Revised:
Update to the Second Lien Modification Program (2MP) (Mar. 26, 2010) (online at
www.hmpadmin.com/portal/docs/second_lien/sd0905r.pdf); U.S. Department of the Treasury, Supplemental
Directive 09-09 Revised: Home Affordable Foreclosure Alternatives — Short Sale and Deed-in-Lieu of Foreclosure
Update (Mar. 26, 2010) (online at www.hmpadmin.com/portal/docs/hafa/sd0909r.pdf); U.S. Department of the
Treasury, Supplemental Directive 09-04: Home Affordable Modification Program — Home Price Decline Protection
Incentives (July 31, 2009) (online at www.financialstability.gov/docs/press/SupplementalDirective7-31-09.pdf).

154 U.S. Department of the Treasury, Section 105(a) Troubled Assets Relief Program Report to Congress
for the Period February 1, 2009 to February 28, 2009, at 1 (Mar. 6, 2009) (online at
financialstability.gov/docs/105CongressionalReports/105aReport_03062009.pdf).

155 U.S. Department of the Treasury, Troubled Asset Relief Program Transactions Report for the Period
Ending December 3, 2009, at 20-23 (Dec. 7, 2009) (online at financialstability.gov/docs/transaction-reports/12-7-09
Transactions Report as of 12-3-09.pdf). Servicers under HAMP are responsible for passing along the government’s
contributions to homeowners and investors.

158 Treasury conversations with Panel staff (Aug. 26, 2010).

57 Treasury conversations with Panel staff (Aug. 26, 2010).
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reduced to $45.6 billion, and the allocations for the Hardest Hit Fund and the FHA program were
carved out of that total. Figure 3 shows how that money was allocated at the time Treasury
extended the TARP, and how it is split today.

Figure 3: Treasury’s TARP Allocations for Housing Programs (billions of dollars)

Prior Current
Program Allocation Allocation
HAMP $50 $30.5
Hardest Hit Fund — 4.1
Treasury/FHA refinance program - 11.0
Total $50 $45.6

This section summarizes the actions Treasury has taken since the TARP’s extension with
regard to foreclosure mitigation. In the coming months, the Panel plans to engage in further
oversight of Treasury’s foreclosure mitigation efforts.**®

a. Hardest Hit Fund

The Hardest Hit Fund was established in February 2010.™>° In three separate rounds of
funding, Treasury has committed $4.1 billion in TARP funds to 18 states and the District of
Columbia for a variety of foreclosure mitigation and other housing assistance programs.®°
Eligibility criteria have differed for each of the three rounds of funding. The first round, $1.5
billion, was committed to five states — Arizona, California, Florida, Michigan, and Nevada —
which had experienced home price declines of at least 20 percent from their peaks. Treasury has
since approved all five states’ plans for their use of the money.*®* These plans call primarily for
some combination of the following types of initiatives: reducing mortgage principal to assist

158 See March 2009 Oversight Report, supra note 6; October 2009 Oversight Report, supra note 6; April
2010 Oversight Report, supra note 6.

159 The White House, President Obama Announces Help for Hardest Hit Housing Markets (Feb. 19, 2010)
(online at www.whitehouse.gov/the-press-office/president-obama-announces-help-hardest-hit-housing-markets).

180'y.S. Department of the Treasury, Obama Administration Approves States’ Plans for Use of $1.5 Billion
in ‘Hardest Hit Fund’ Foreclosure-Prevention Funding (June 23, 2010) (online at
financialstability.gov/latest/pr_06232010.html) (hereinafter “Obama Administration Approves States’ Plans for Use
of $1.5 Billion in ‘Hardest Hit Fund’ Foreclosure-Prevention Funding”); U.S. Department of the Treasury, Obama
Administration Approves State Plans for $600 Million of ‘Hardest Hit Fund’ Foreclosure Prevention Assistance
(Aug. 3, 2010) (online at financialstability.gov/latest/pr_08042010.html) (hereinafter “Administration Approves
State Plans for Hardest Hit Fund”); U.S. Department of the Treasury, Obama Administration Announces Additional
Support for Targeted Foreclosure-Prevention Programs to Help Homeowners Struggling with Unemployment (Aug.
11, 2010) (online at financialstability.gov/latest/pr_08112010.html) (hereinafter “Administration Announces
Additional Support for Targeted Foreclosure-Prevention”).

181 Details of the Arizona, California, Florida, Michigan, and Nevada plans are available online. See
Making Home Affordable: Hardest Hit Fund, supra note 39.
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homeowners who owe more than their homes are worth; assisting unemployed and under-
employed homeowners with their mortgage payments; assisting homeowners who have fallen
behind on their mortgage payments; facilitating short sales and deeds-in-lieu of foreclosure; and
encouraging the removal of second liens as an obstacle to mortgage modifications.'®?

The second round of funding, $600 million, was split between North Carolina, Ohio,
Oregon, Rhode Island, and South Carolina. These five states qualified for funding based on a
formula that excluded the first-round recipients and measured the percentage of the state
population that lived in counties with an unemployment rate over 12 percent in 2009. Treasury
has approved the second-round recipients’ plans for their use of the money. Like the first-round
plans, these plans contain a mix of foreclosure mitigation initiatives, including efforts to assist
unemployed homeowners, to encourage short sales and deeds-in-lieu of foreclosure in certain
situations, and to reduce mortgage principal for some homeowners.*®® Figure 4 provides
additional detail on the plans of the 10 states approved by Treasury. Altogether, the 10 states are
expected to assist an estimated 127,420 borrowers. Some of the states note in their plans that
they only expect to help a small fraction of the borrowers who are expected to face foreclosure in
the coming years.*®*

162 U.S. Department of the Treasury, Troubled Asset Relief Program (TARP) Monthly 105(a) Report — July
2010, at Appendix | — page 20 (Aug. 10, 2010) (online at
www.financialstability.gov/docs/105CongressionalReports/July%202010%20105%28a%29%20Report_Final.pdf)
(hereinafter “TARP Monthly 105(a) Report — July 2010).

183 Details of the North Carolina, Ohio, Oregon, Rhode Island, and South Carolina plans are available
online. See Making Home Affordable: Hardest Hit Fund, supra note 39.

184 Data provided in North Carolina’s proposal indicates that the state expects to help 7,190 homeowners
over a period of three years, preventing just over 5 percent of the 135,544 foreclosures expected in the state over the
same time period. See North Carolina Housing Finance Agency, Hardest Hit Fund Proposal, at 3-4 (July 23, 2010)
(online at www.financialstability.gov/roadtostability/NC.PDF). Ohio’s proposal notes that with available funding
the state would be able to provide assistance for just 5 to 7 percent of the potentially eligible households in the state.
See Ohio Housing Finance Agency, Ohio Hardest-Hit Fund: Final Submission to the U.S. Department of the
Treasury, at 12 (July 23, 2010) (online at www.financialstability.gov/roadtostability/OH.PDF). Arizona is most
direct in making this point, stating that “[g]iven the number of households significantly underwater with their
mortgages and an unemployment rate hovering at 10 percent, $125.1 million is not nearly enough money to stabilize
the Arizona housing market. At best, these funds will assist just over 4,000 households or over 11,000 individuals to
remain in their homes. To put this in perspective, in March 2010, 5,556 homes were foreclosed on in the Phoenix
area alone. Arizona is expecting as many as 50,000 foreclosures in 2010.” Arizona Foreclosure Prevention Funding
Corporation, Proposal for Use of HFA Hardest-Hit Fund, at 4 (July 23, 2010) (online at
www.financialstability.gov/roadtostability/ AZ.pdf).
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Figure 4: State-by-State Summary of Hardest Hit Fund Plans

Estimated
Number of
Borrowers Dollars per
to be Types of Borrower to be
State Allocation*®® Assisted Assistance'®® Assisted
Arizona $125.1 million - 4,348 | MD, 2L, UE $28,772
California $699.6 million 1°38,239 | UE, AR, PR, SD 18,295
Florida $418.0 million 19810,000 | UE, PR, 2L 41,800
Michigan $154.5 million 17,224 | UE, AR, PR 8,970
Nevada $102.8 million 7,313 | PR, 2L, SS, FC 14,057
North Carolina $159.0 million 7,190 | UE, 2L, MD 21,114
Ohio $172.0 million 18,502 | AR, UE, MD, SD 9,296
Oregon $88.0 million 7,400 | MA, UE, AR, SD, FC 11,892
Rhode Island $43.0 million 5,000 | MA, UE, SD, FC 8,600
South Carolina $138.0 million 12,204 | UE, AR, MA, 2L, SD 11,308
Total $2.1 billion 127,420 - 199%16,481

The Hardest Hit Fund’s third round of funding, $2 billion, was announced on August 11,
2010. States qualified if their unemployment rate during the previous 12 months exceeded the
national average. Unlike in the second round, states that had previously been approved for
funding were eligible. All of the earlier recipients qualified again, except for Arizona, along
with eight other states and the District of Columbia.'’® Treasury’s rules for how states spend the
third-round funds are more restrictive than they were in the two previous rounds; recipient states
are required to use the money to establish a bridge loan program for unemployed or
underemployed homeowners that will cover a portion of their mortgages while they look for
work. Seventeen states and the District of Columbia submitted their term sheets and plans for

165 These figures do not include third-round allocations to most of the same states, since the states have not
yet submitted their plans for spending their third-round allocations.

166 AR = program to assist homeowners with arrearages; FC = foreclosure counseling; MA = assistance
aimed at encouraging successful modifications in other programs; MD = modification program; PR = principal
reduction program; SD = short sale/deed-in-lieu program; SS = short sale program; UE = program for unemployed,
underemployed homeowners; 2L = second lien program. These are broad categorizations of the programs, and in
some cases there is overlap between them. For example, modification programs may include a principal-reduction
element.

187 California estimates that 7,854 of these borrowers will participate in two or more of its programs.

188 Elorida estimates that 7,500-12,500 borrowers will be assisted. The Panel’s estimate of 10,000 is based
on the average of Florida’s high-end and low-end estimates.

199 This figure is a weighted average, calculated by dividing the 10 states’ allocation of $2.1 billion by the
total estimated number of borrowers assisted, 127,420.

170 Administration Announces Additional Support for Targeted Foreclosure-Prevention, supra note 160.
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this round of funding by the September 1, 2010 deadline. These plans are currently under
review.!"

Figure 5 shows the total state-by-state funding from all three rounds of Hardest Hit Fund
allocations. The top two recipients are California, which will receive 29 percent of the funds,
and Florida, which will receive 16 percent.

Figure 5: Total Hardest Hit Fund Allocations'’

State Total Allocation
Alabama $60,672,471
Arizona 125,100,000
California 1,175,857,070
District of Columbia 7,726,678
Georgia 126,650,987
Florida 656,864,755
Illinois 166,352,726
Indiana 82,762,859
Kentucky 55,588,050
Michigan 282,961,559
Mississippi 38,036,950
Nevada 136,856,581
New Jersey 112,200,638
North Carolina 279,874,221
Ohio 320,728,864
Oregon 137,294,215
Rhode Island 56,570,770
South Carolina 196,772,347
Tennessee 81,128,260
Total $4,100,000,000

Treasury is encouraging, but not requiring, states that participate in the Hardest Hit Fund

to leverage their TARP funds with matching contributions from affected financial institutions.*”

For example, Arizona, which is using the federal dollars to fund a principal reduction program,
has stated that it expects the lender or servicer of loans to match the principal reduction provided

1 U.S. Department of the Treasury, Housing Finance Agency Innovation Fund for the Hardest Hit
Housing Markets: Guidelines for HFA Proposal Submission for Unemployment Programs, at 1-2, 5 (Aug. 2010)
(online at www.financialstability.gov/docs/HHF%20Unemployment%20Program%20Guidelines.pdf). Treasury
conversations with Panel staff (Sept. 10, 2010).

172 Obama Administration Approves States’ Plans for Use of $1.5 Billion in ‘Hardest Hit Fund’
Foreclosure-Prevention Funding, supra note 160; Administration Approves State Plans for Hardest Hit Fund, supra
note 160; Administration Announces Additional Support for Targeted Foreclosure-Prevention, supra note 160.

13 Treasury conversations with Panel staff (Sept. 2, 2010).
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by TARP funds on a dollar-for-dollar basis.}™ In cases where states obtain a dollar-for-dollar
match for TARP funds, the payments by the states are in effect grants, so there is no possibility
that the funds will be repaid to the state.!”® If the state is unable to obtain a dollar-for-dollar
match, though, their payments must be structured as forgivable loans, according to Treasury.*’®
Forgivable loans are loans that do not require repayment as long as certain conditions are met.
(Treasury has not made public any information about the criteria that must be met in order to
qualify for loan forgiveness.) If the states receive funds from repaid loans, they may recycle
those dollars to provide assistance to additional homeowners. This is true until December 31,
2017, at which point the participating states must return any remaining program funds to
Treasury.*’”

As of September 10, 2010, Treasury had paid out a total of $41.9 million from the
Hardest Hit Fund to Arizona, California, Florida, Nevada, and Michigan, or about 3 percent of
the funds those states are scheduled to receive in first-round payments. No other states have
received funding to date.'”® Once the recipient states begin spending TARP funds, Treasury,
through an agent, Bank of New York Mellon, plans to collect program data from the states on a
quarterly basis.*”® No such data have been collected yet. On July 20, 2010, Treasury awarded
four blanket purchase agreements that will cover HHF compliance activities and monitoring.*®
At Treasury’s request, participating states are in the process of building their own compliance

programs.*®!

174 U.S. Department of the Treasury, Commitment to Purchase Financial Instrument and HFA
Participation Agreement Between Treasury and the Arizona Department of Housing, at 33 (June 23, 2010) (online at
www.financialstability.gov/docs/Redacted Arizona HPA.pdf) (hereinafter “Agreement Between Treasury and the
Arizona Department of Housing”).

' Treasury conversations with Panel staff (Sept. 2, 2010).
176 Treasury conversations with Panel staff (Sept. 2, 2010).

77 See, e.g., Agreement Between Treasury and the Arizona Department of Housing, supra note 174, at 22.
Other Hardest Hit Fund contracts between Treasury and state housing finance agencies are available online as well.
See U.S. Department of the Treasury, OFS Contracts List (online at
www.financialstability.gov/impact/contracts_list.ntm) (accessed Aug. 30, 2010).

178 Treasury conversations with Panel staff (Sept. 10, 2010).

19 Treasury conversations with Panel staff (Aug. 18, 2010). Treasury is collecting various data on
borrowers who participate in the Hardest Hit Fund programs, including income, geographic breakdown, delinquency
status, reason for hardship, and loan-to-value ratio. Treasury is also collecting data on each state initiative, including
the number of applicants approved and denied, characteristics of the loans before and after assistance, median length
of time from initial request to assistance granted, and homeownership retention after six and 12 months.

18 Among the issues that will be monitored are the internal controls of the state housing finance agencies
(HF As) that receive the funds, the HFAs’ processes for dealing with money and expenses, and their monitoring of
any third parties that are part of the programs. Treasury conversations with Panel staff (Sept. 10, 2010).

181 Treasury conversations with Panel staff (Sept. 10, 2010).
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b. Treasury/FHA Refinance Program

Treasury announced its joint mortgage refinance program with FHA in March 2010. The
program will use up to $11 billion in TARP funds to allow borrowers who are current on their
mortgage payments and owe more than their homes are worth to refinance, following a principal
write-down, into mortgages insured by FHA.*®? The idea is that by shifting most of the mortgage
investor’s risk of loss to a government program that is designed to handle such losses, the
program will encourage investors to write down principal on certain loans whose value exceeds
that of the property. For a homeowner to qualify, the first-lien mortgage holder must write down
at least 10 percent of the loan’s principal. The loan-to-value ratio (the ratio between the
outstanding value of the first-lien mortgage and the current value of the property) can be no
higher than 97.75 percent after the refinancing. In addition, the combined loan-to-value ratio on
the refinanced mortgage (the ratio between the outstanding value of all mortgages and the current
value of the property) can be no greater than 115 percent.'** As with other FHA-insured loans,
the mortgage holder will have the benefit of insurance on up to 97.75 percent of the property’s
value. Participation in the program is voluntary for lenders and servicers, and they can decide
whether to participate on a loan-by-loan basis.

The $11 billion TARP contribution to this program includes approximately $3 billion to
be used toward incentive payments to re-subordinate and to pay for the write-down and
extinguishment of second liens, which often serve as a barrier to the modification or refinancing
of first liens. In order to overcome that impediment, Treasury will have to persuade servicers of
second liens to sign participation agreements under which they agree to write down loans in
exchange for incentive payments from Treasury. After Treasury issues formal guidance through
a Supplemental Directive in mid September, servicers will be able to sign up for the program.*®

Both in the joint program with Treasury and outside of it, FHA charges lenders a fee in
exchange for a government guarantee in the event of a default. Under the joint Treasury/FHA
program, in an acknowledgement that the risk of loss is higher than it normally is for FHA,
Treasury is agreeing to use up to $8 billion in TARP funds to share losses with FHA. In the
event of default under the program, Treasury will be in a first-loss position, and it expects to be
responsible for losses equal to around 12.75 percent of the property’s value, meaning that FHA
will be responsible for the remaining losses, up to, but not exceeding, a total of 97.75 percent.*®®

182 TARP Monthly 105(a) Report — July 2010, supra note 162, at 6. Loans that have been modified under
HAMP and other loan-modification programs may be eligible for this program. See U.S. Department of Housing
and Urban Development, FHA Refinance of Borrowers in Negative Equity Positions, Mortgagee Letter 2010-23, at 3
(Aug. 6, 2010) (online at www.hud.gov/offices/adm/hudclips/letters/mortgagee/files/10-23ml.pdf) (hereinafter
“FHA Refinance of Borrowers in Negative Equity Positions”™).

183 EHA Refinance of Borrowers in Negative Equity Positions, supra note 182, at 2.
184 Treasury conversations with Panel staff (Sept. 10, 2010).

18 Treasury conversations with Panel staff (July 28, 2010).
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For example, if a lender lost $50,000 on a mortgage on a $200,000 property, Treasury would be
responsible for the first $25,500 in losses, and FHA would cover the remaining $24,500. To be
eligible for the program, refinanced loans must close by December 31, 2012."®® Treasury’s
participation in the loss-sharing will continue until August 2020, at which point FHA will be
responsible for any additional losses.*®’

Treasury launched this program on September 7, 2010, although there are a number of
other steps to be taken before the program is fully implemented, including the procurement of
claims processing and financial administration contractors. The second lien portion of the
program is scheduled to be effective on September 30, 2010. As a brand new program, there are
no performance data to evaluate at this point."® A recent analysis by the U.S. Department of
Housing and Urban Development (HUD) anticipates that the program will have 1 million
participants. The study also found that this program would result in $23.5 billion in net benefits
to society, $20.4 billion of which would take the form of benefits to owners of first and second
liens. According to HUD estimates, each refinancing under the program would cost Treasury an
average of $4,083, which would mean that Treasury would end up losing about $4 billion of the
$8 billion in TARP funds it is setting aside for loss-sharing.'®°

In its April 2010 report, the Panel questioned whether this program would be able to
make significant headway against the problem of “underwater” borrowers, who owe more than
their homes are worth.**® The Panel has the same concerns today. Although the program shifts
most of a loan’s risk from the lender to the government, it is unclear whether this will be
sufficient incentive to persuade a large number of lenders to participate, in light of the significant
principal write-downs participating lenders must offer to borrowers.*** And if lenders do
participate on a widespread basis, this raises another concern: that private lenders are shifting the
risk of loss on their worst loans to the government. Such cherry-picking, if it materializes, would
increase the federal government’s sizable exposure to the struggling U.S. housing market.

186 FHA Refinance of Borrowers in Negative Equity Positions, supra note 182, at 1.
187 Treasury conversations with Panel staff (July 28, 2010).
188 Treasury conversations with Panel staff (Sept. 10, 2010).

189 U.S. Department of Housing and Urban Development, Economic Impact Analysis of the FHA Refinance
Program for Borrowers in Negative Equity Positions (July 16, 2010) (online at
www.hud.gov/offices/adm/hudclips/ia/ia-refinancenegativeequity.pdf). The $23.5 billion is a net figure that
includes the $4 billion estimated cost to Treasury.

190 April 2010 Oversight Report, supra note 6, at 21-22.

191 Amherst Securities Group LP explores this question in an August 10, 2010 research report. The report
concludes that loans in private-label servicing and loans guaranteed by Fannie Mae and Freddie Mac are unlikely to
take advantage of the program, and notes that loans already guaranteed by the FHA are ineligible. Ambherst states
that it expects the program to be used primarily by banks holding loans on their balance sheet and special servicers
that are working out loans. Amherst Securities Group LP, Amherst Mortgage Insight: HAMP: A Progress Report, at
6-7 (Aug. 10, 2010).
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The Panel is also concerned about the precedent set by a government program that pays
holders of second liens while asking first-lien holders to take a loss. As long as the homeowner
is underwater, the second lien only has value inasmuch as it can prevent the first lien from being
modified or refinanced. Making payments to the second-lien holders under these circumstances
overturns the fundamental notion that second liens are subordinate to first liens, and thereby
introduces a moral hazard, providing an incentive for lenders to take imprudent risks on second
liens in the future. On the other hand, if there is good reason to believe that the property’s value
will recover such that the homeowner regains equity, then the second lien does have value.

Finally, the Panel is concerned that in many instances, the financial institutions that own
second liens also service first liens on the same homes, which presents a conflict of interest and
gives the second-lien holder the ability to allocate losses to the first-lien holder.**> The nation’s
four largest commercial banks — Bank of America, Citigroup, JPMorgan Chase, and Wells Fargo
— hold 43 percent of second liens.** Those same four banks are also the four largest servicers of
residential mortgages.*® Unlike second liens, first liens are usually securitized, and are more
broadly distributed among investors. It is possible that this program may benefit the large banks
that hold second liens at the expense of first lien investors.

c. HAMP

HAMP remains the cornerstone of Treasury’s foreclosure mitigation efforts. Since the
TARP’s extension in December 2009, Treasury has introduced various changes to the program.
These changes, which are discussed in greater detail in the Panel’s April 2010 report, include a
principal-reduction option for servicers, higher incentive payments in some instances, and the
addition of temporary assistance for unemployed homeowners.'*

The portion of the program that provides temporary assistance for unemployed
homeowners became effective on August 1, 2010.1*® Treasury states that it has not developed

192 See id. at 6-7 (“One issue with the FHA short refi program is that it leaves room for the 2nd lien investor
to game the 1st lien investor. The 1st mortgage need not be for 97.75%; it can be for less and there is no minimum.
The servicer that owns the 2nd lien could choose to allocate the entire subordinate lien to the 2nd, give the borrower
a small 1st mortgage, and leave the entire 2nd mortgage intact and in a much stronger position. Can’t 1st lien
investors sue if servicers act in obvious self interest? No — as per Supplemental Directive 10-05, released on June 3,
2010, the FHA short refi program is now under HAMP, and servicers are protected by the servicer safe harbor.”).

193 Amherst Securities Group LP data provided to Panel staff (Sept. 2, 2010). The distribution of second
liens in discussed further in Section E.1.d.

9% In the first quarter of 2010, the top mortgage servicers were Bank of America (19.9 percent market
share); Wells Fargo (16.9 percent market share); Chase (12.6 percent market share); and Citi (6.3 percent market
share). Inside Mortgage Finance, Top Mortgage Servicers in 2010 (June 30, 2010).

195 April 2010 Oversight Report, supra note 6, at 18-20, 22-27.

1% Congressional Oversight Panel, Questions for the Record from the Hearing on June 22, 2010 for the
Honorable Timothy F. Geithner, Secretary of the Treasury, at 2 (online at cop.senate.gov/documents/testimony-
062210-geithner-qfr.pdf).
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metrics that would inform a judgment on this program’s effectiveness. Treasury expects the
principal-reduction option to be effective by October 3, 2010.'%

In February 2009, Treasury stated that HAMP would help three to four million
homeowners stay in their homes.'® More recently, Treasury has stated that this goal refers to the
number of trial modifications offered to borrowers,'* rather than permanent modifications, or
even trial modifications entered. During Secretary Geithner’s June 22, 2010 testimony before
the Panel, he described Treasury’s goals for HAMP as limited. He acknowledged that HAMP is
“subject to so much criticism from people who had hoped that the program would be designed to
keep a much larger fraction of Americans in their homes.” He added: “Our program was
designed ... to make sure for those Americans — and there are many — who have a realistic
prospect ... of staying in their home, who can afford to stay in their home in that context, have
the option and the chance to do that.”*®

The Panel believes that the most important measure of HAMP’s effectiveness is the
number of sustainable permanent modifications, and that HAMP should also be evaluated in the
context of the number of American families that are losing their homes in foreclosures.

Between September 2009, when the first homeowners received permanent HAMP
modifications, and July 2010, 434,716 homeowners had entered permanent modifications under
the program. Of those, 12,912 homeowners, or about 3 percent, had either re-defaulted on their
mortgages or left the program for another reason. Subtracting out the homeowners who had left
the program, 421,804 homeowners were in permanent modifications at the end of July 2010.2%
During the same 11-month period, there were around 1 million foreclosure sales nationwide.?*

197 A few servicers began offering the principal-reduction alternative in HAMP prior to the program’s
official launch; they will be eligible for retroactive incentive payments. Treasury conversations with Panel staff
(Aug. 26, 2010 and Sept. 10, 2010).

19 U.S. Department of the Treasury, Homeowner Affordability and Stability Plan Executive Summary (Feb.
18, 2009) (online at www.financialstability.gov/latest/tg33.html).

199 U.S. Department of the Treasury, Making Home Affordable Program: Servicer Performance Report
Through May 2010, at 7 (June 21, 2010) (online at financialstability.gov/docs/May MHA Public 062110.pdf) (“In
2009, Treasury set a goal of offering help to 3-4 million borrowers through the end of 2012, as measured by trial
plan offers extended to borrowers.”).

20 congressional Oversight Panel, Testimony of Timothy F. Geithner, secretary, U.S. Department of the
Treasury, Transcript: COP Hearing with Treasury Secretary Timothy Geithner (June 22, 2010) (publication
forthcoming) (online at cop.senate.gov/hearings/library/hearing-062210-geithner.cfim) (hereinafter “Transcript: COP
Hearing with Secretary Geithner”).

! Treasury data provided to the Panel (Aug. 23, 2010).

22 HOPE NOW, Appendix — Mortgage Loss Mitigation Statistics: Industry Extrapolations (Monthly for
Dec. 2008 to Nov. 2009), at 2 (online at www.hopenow.com/industry-
data/HOPE%20NOW%20National%20Data%20July07%20t0%20Nov09%20v2%20(2).pdf) (accessed Sept. 14,
2010); HOPE NOW, Appendix — Mortgage Loss Mitigation Statistics: Industry Extrapolations (Monthly for Dec.
2009 to Jan. 2010), at 8 (online at www.hopenow.com/industry-
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Figure 6 shows the trend in the permanent modifications added each month against the backdrop
of monthly foreclosure sales.

Figure 6: Foreclosure Sales and Net New HAMP Permanent Modifications 2
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The pace of new permanent modifications is also being outstripped each month by the
number of failed trial modifications. Between June 2009 and July 2010, a total of 616,839 trial
modifications have failed.”® Figure 7 shows the number of trial modifications that failed each
month in comparison to new permanent modifications added and foreclosure sales each month.

data/HOPE%20NOW%20Data%20Report%20(May)%2006-21-2010.pdf) (accessed Sept. 14, 2010); HOPE NOW,
Appendix — Mortgage Loss Mitigation Statistics: Industry Extrapolations (Monthly for Feb. 2010 to July 2010), at 8
(online at www.hopenow.com/industry-data/HOPE%20NOW%20Data%20Report%20(July)%2009-01-2010.pdf)
(hereinafter “HOPE NOW Statistics (Dec. 2008 to July 2010)”) (accessed Sept. 14, 2010).

2%% The net number of permanent modifications by month is calculated by subtracting the number of
permanent modifications that fail each month from the number of new permanent modifications started each month.
Treasury data provided to the Panel (Aug. 23, 2010). Foreclosure sales is a conservative measure of the foreclosure
problem. HOPE NOW also tracks foreclosure starts, which totaled 2.3 million between September 2009 and July
2010. HOPE NOW Statistics (Dec. 2008 to July 2010), supra note 202, at 2, 8. RealtyTrac tracks all foreclosure
actions, which totaled 3.6 million during the same period. RealtyTrac, Press Releases (online at
www.realtytrac.com/content/press-releases) (accessed Sept. 14, 2010).

2% U.S. Department of the Treasury, Making Home Affordable Program Servicer Performance Report
Through July 2010, at 2 (Aug. 20, 2010) (online at financialstability.gov/docs/JulyMHAPublic2010.pdf). See
Figure 8, infra, for the reasons that servicers have given for why trial modifications have failed.
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Figure 7: Failed Trial Modifications Outpace New Permanent Modifications®*®
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HAMP also requires that borrowers be provided with a reason when their modifications

servicers have provided, which Treasury refers to as “denial codes.”

05 Treasury data provided to the Panel (Aug. 23, 2010); HOPE NOW Statistics (Dec. 2008 to July 2010),
supra note 202, at 8.
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Figure 8: Total Number of Modifications Failing to Convert from Trial to Permanent, by
Denial Code®®®
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Unfortunately, despite Treasury’s efforts to collect meaningful data in this area, there
remain important questions about why such a large number of trial modifications have failed to
convert to permanent modifications. As Figure 8 shows, the most common reason given is
“Request Incomplete,” which means that the servicer reported that it did not have all of the
paperwork necessary to approve the modification. This could be for one of two reasons, though:
either because the homeowner failed to provide the necessary documentation, or because the
servicer lost it. Homeowners applying to the program have consistently told stories of servicers

2% Denial codes classified as “Other Reasons” are: bankruptcy court declined modification; previous
HAMP modification; investor guarantor not participating; default not imminent; loan paid off or reinstated; and
other ineligible property, such as a property larger than four units. Treasury data provided to Panel (Aug. 23, 2010).
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losing their documentation.?’” In addition, the fourth most common denial code is “Missing,”
which means that the servicer did not provide a denial code. The data in Figure 8 do shed some
light on the causes of failed trial modifications, though. For example, the data show that 21
percent of the trial modifications that failed did so because borrowers defaulted on their modified
mortgages. The data also indicate that Treasury’s initial decision to allow servicers to enroll
homeowners into trial modifications without written documentation has contributed to the failure
rate — several of the most frequently used denial codes involve violations of basic HAMP
eligibility requirements.”®®

2. Small Business Lending and Small Banks

Treasury has announced or implemented three TARP-related programs with the stated
goal of supporting the small business lending market: the SBA 7(a) Securities Purchase Program,
the Small Business Lending Fund, and the Community Development Capital Initiative.?*®
Although all of the programs were announced, in some fashion, before the December 9, 2009
extension of the TARP, none were launched prior to that date.”*° On February 3, 2010, the
Administration outlined its intent to create the SBLF outside of the TARP.?

207 See, e.g., National Community Reinvestment Coalition, HAMP Mortgage Modification Survey 2010 at
11 (online at www.ncrc.org/images/stories/mediaCenter_reports/hamp_report_2010.pdf) (stating that 70.6 percent of
160 respondents in a survey of HAMP applicants reported being asked to re-submit documents). See also Office of
the Special Inspector General for the Troubled Asset Relief Program, Factors Affecting Implementation of the Home
Affordable Modification Program (Mar. 25, 2010) (online at
www.sigtarp.gov/reports/audit/2010/Factors_Affecting_Implementation_of the Home_Affordable_Modification_P
rogram.pdf) (finding that changing documentation requirements, repeated changes and clarifications in net present
value models, a lack of clear guidance from Treasury, and servicer capacity and training issues all posed challenges
to the implementation of HAMP).

208 For example, borrowers with debt-to-income ratios below 31 percent are not eligible for HAMP,
properties must be owner-occupied to be eligible, and mortgages that exceed $729,750 are ineligible. U.S.
Department of the Treasury, Borrower Frequently Asked Questions (June 8, 2010) (online at
makinghomeaffordable.gov/borrower-fags.html). Treasury now requires servicers to collect written documentation
prior to enrollment in a trial modification.

29 See the Panel’s May 2010 report for a discussion of the small business credit crunch. The report
explores the extent to which the credit crunch is the result of a lack of demand for small business loans, or the result
of a lack of supply of such loans as a result of bank instability. It concludes that both factors have contributed to the
problem. May 2010 Oversight Report, supra note 6.

219 The White House, President Obama Announces New Efforts to Improve Access to Credit for Small
Businesses (Oct. 21, 2009) (online at www.whitehouse.gov/assets/documents/small_business_final.pdf) (hereinafter
“President Announces New Efforts to Improve Access to Credit for Small Businesses™). See also The White House,
Remarks by the President on Small Business Initiatives (Oct. 21, 2009) (online at www.whitehouse.gov/the-press-
office/remarks-president-small-business-initiatives-landover-md).

211 The White House, President Obama Outlines New Small Business Lending Fund (Feb. 2, 2009) (online
at www.whitehouse.gov/the-press-office/president-obama-outlines-new-small-business-lending-fund) (hereinafter
“President Outlines New Small Business Lending Fund”).

53



Treasury’s Unlocking Credit for Small Businesses initiative involves the purchase of
securities backed by Small Business Administration (SBA) loans.?*? Treasury’s goal with these
purchases was to provide liquidity to the SBA securitization market.?** When the program was
announced on March 16, 2009,%'* Treasury allocated $15 billion in TARP funds for the
purchases. Since then, the program’s scale has sharply decreased. In April 2010, Treasury
revised its planned investment down to just $1 billion.?*> Then, as part of its implementation of
the Dodd-Frank Act, the amount allocated for purchases was again reduced to $400 million.**

Treasury did not make its first purchases under the program until March 2010, one year
after the program was announced. The same month, the government’s involvement in the SBA
7(a) loan market through the Term Asset-Backed Securities Lending Facility (TALF) ended.?!
Treasury indicated that it decided to begin to make purchases, and thus support the SBA market,
in March 2010 in response to the expiration of the TALF and other factors Treasury believed
would negatively impact the SBA-backed lending market.*® (Treasury states that it could not
have made any purchases under the program in 2010 if the TARP had not been extended, since

212 The initiative also included, among other things, increased guarantees for SBA loans, and removing
certain fees on SBA loans. These programs were not, however, funded with TARP money. See U.S. Department of
the Treasury, Fact Sheet: Unlocking Credit for Small Businesses (Apr. 26, 2010) (online at
www.financialstability.gov/roadtostability/unlockingCreditforSmallBusinesses.html) (hereinafter “Fact Sheet:
Unlocking Credit for Small Businesses”).

213 Traditionally, SBA lending has been supported by an active secondary market, as community banks and
other lenders sell the government-guaranteed portion of their loans, providing them with new capital to make
additional loans. But in the fall of 2008, this secondary market — which has historically supported over 40 percent of
SBA’s 7(a) lending program — froze up. As a result, both lenders, including community banks and credit unions,
and the “pool assemblers” that securitize their loans were left with government-guaranteed SBA loans and securities
on their books. This prevented them from making or buying new loans. See May 2009 Oversight Report, supra
note 6, at 50-53. See also May 2010 Oversight Report, supra note 6, at 33-34.

2% The White House, President Obama and Secretary Geithner Announce Plans to Unlock Credit for Small
Businesses (Mar. 16, 2009) (online at
www.sbha.gov/idc/groups/public/documents/sba_homepage/white_house_factsheet 031609.pdf).

215 J.S. Department of the Treasury, Troubled Assets Relief Program (TARP) Monthly 105(a) Report —
March 2010, at 7 fn 6 (Apr. 12, 2010) (online at
www.financialstability.gov/docs/105CongressionalReports/March%202010%20105%28a%29%20monthly%20repo
rt_final.pdf).

218 TARP Monthly 105(a) Report — July 2010, supra note 162, at 6.

217 U.S. Department of the Treasury, Unlocking Credit for Small Businesses Fact Sheet (Mar. 2, 2009)
(online at www.financialstability.gov/latest/tg58.html) (hereinafter “Unlocking Credit for Small Businesses Fact
Sheet™). For a full discussion of the SBA loan securities purchase program, see May 2010 Oversight Report, supra
note 6, at 40-42.

218 |n particular, Treasury cited uncertainty at the time about whether or not the expanded guarantees and
reduced fees on SBA-backed loans provided by the American Recovery and Reinvestment Act of 2009 would be
extended. These incentives were viewed as providing support for the market, and their expiration could be expected
to curtail SBA lending significantly. See May 2010 Oversight Report, supra note 6, at 41.
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as of December 2009 it had not yet committed funds to the program.)®** As of August 17, 2010,
a total of $261.7 million had been spent under this program,?* an amount equal to about 3
percent of the volume of SBA loans approved in the same period, and even a far smaller
percentage of the overall small-business lending market.”** Figure 9 shows the volume of
securities Treasury has purchased by month.

Figure 9: Monthly VVolume of SBA Securities Purchases (as of September 1, 2010)???
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The second program, which was supposed to provide capital to banks in order to increase
lending to small businesses, was first announced on October 21, 2009.%% In its original form, the

219 Treasury conversations with Panel staff (Aug. 26, 2010).

220 .S, Department of the Treasury, Troubled Asset Relief Program Transactions Report for the Period
Ending August 31, 2010, at 40 (Aug. 31, 2010) (online at www.financialstability.gov/docs/transaction-reports/8-31-
10%20Transactions%20Report%20as%200f%208-27-10.pdf) (hereinafter “Treasury Transactions Report™).

221 |n fiscal year 2009, the SBA approved a total of $15.2 billion in loans across all of its loan programs, or
roughly $7.6 billion over six months — the same amount of time in which Treasury spent $253.2 million on its SBA
Securities Purchase Program. This equates to approximately 3.3 percent of SBA lending over the same period. U.S.
Small Business Administration, Table 2 — Gross Approval Amount by Program (online at
www.sha.gov/idc/groups/public/documents/sba_homepage/serv_bud_Iperf grossapproval.pdf) (accessed Sept. 7,
2010). The Government Accountability Office has calculated that, in recent years, only about four percent of the
total value of outstanding small business loans is guaranteed through the 7(a) program. See U.S. Government
Accountability Office, Small Business Administration: Additional Measures Needed to Assess 7(a) Loan Program’s
Performance, at 7 (July 2007) (GAO-07-769) (online at www.gao.gov/new.items/d07769.pdf). Treasury purchases
of SBA loans therefore account for only approximately 0.13 percent of all small business lending.

%22 Treasury Transactions Report, supra note 220, at 40.
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program would have used TARP funds to provide capital to small and community banks in such
a way that provided them an incentive to increase their lending.?** But following the TARP’s
extension, and after hearing from bankers who did not want to participate in the program as long
as it was a part of the TARP, due to the stigma associated with the TARP,??® the Administration
decided to seek congressional authorization to establish the program outside the TARP. The
Administration would create a separate $30 billion program now known as the Small Business
Lending Fund.??® This proposal passed the House of Representatives on June 17, 2010, as part
of the Small Business Jobs and Credit Act of 2010. The Senate is scheduled to vote on this bill
during the week of this report’s publication.

Finally, on February 3, 2010, Treasury announced the Community Development Capital
Initiative. This program was initially conceived in 2009 as part of the Administration’s
aforementioned small business lending proposals.??” The CDCI provides low-cost capital to
Community Development Financial Institutions (CDFIs), which lend to small businesses in
underserved communities. Under the program, CDCIs pay a 2 percent dividend rate on the
capital they receive. This means that participating CDFIs receive funding on more favorable
terms than do CPP-recipient banks, which pay a 5 percent dividend rate.?*®

Treasury initially allocated $1 billion in TARP funds to the CDCI. That allocation has
since been decreased to $780 million.?”® This program made its first investments on July 30,

223 president Announces New Efforts to Improve Access to Credit for Small Businesses, supra note 210.

224 The proposal has gone through a number of iterations since it was initially announced. See the Panel’s
May 2010 and July 2010 reports for more thorough discussions. See May 2010 Oversight Report, supra note 6; July
2010 Oversight Report, supra note 23, at 42 fn 152.

225 5ee Congressional Oversight Panel, Testimony of Timothy F. Geithner, secretary, U.S. Department of
the Treasury, Transcript: COP Hearing with Treasury Secretary Timothy Geithner, at 41 (Dec. 10, 2009) (online at
cop.senate.gov/documents/transcript-121009-geithner.pdf) (hereinafter “Transcript: COP Hearing with Secretary
Geithner”) (“So, if we’re going to be effective in dealing with this, we have to find some way to mitigate both the
stigma of coming and the fear of changes in the future rules of the game that are going to apply to them. It is
something we cannot do on our own. It’s going to require some help from Congress, to help deal with those basic
concerns.”).

228 president Outlines New Small Business Lending Fund, supra note 211.
227 president Announces New Efforts to Improve Access to Credit for Small Businesses, supra note 210.

%28 .S, Department of the Treasury, Obama Administration Announces Enhancements For TARP Initiative
For Community Development Financial Institutions (Feb. 3, 2010) (online at
www.financialstability.gov/latest/pr_02032010.html).

223 TARP Monthly 105(a) Report — July 2010, supra note 162, at 6. Banks and credit unions that are
CDFIs hold a total of about $35.3 billion in assets, so this program would provide capital equal to about 2 percent of
their total assets. CDFIs hold 1.9 percent of all assets held by credit unions, and 0.14 percent of assets held by
banks. For a list of CDFI-certified institutions, see Community Development Financial Initiative Fund, Certified
Community Development Financial Institutions — By Organization Type (online
at www.cdfifund.gov/docs/certification/cdfi/CDFIList-ByType-7-31-10.pdf) (accessed Sept. 14, 2010). Data on
bank holding company, commercial bank, and savings institution assets compiled using the Federal Deposit
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2010. As of September 1, 2010, 11 CDFIs have received a total of $143.2 million under the
program.”® Treasury states that if the TARP had not been extended, it could not have
established the CDCI.%%

3. Support for Securitization Markets Through the TALF

The final area where Secretary Geithner reserved the authority to use his extended TARP
authority was in supporting securitization markets through the TALF. The Federal Reserve Bank
of New York (FRBNY) created the TALF in November 2008 in response to frozen securitization
markets.?* Its goal was to encourage the issuance of various classes of asset-backed securities
(ABS), including auto loans, credit card loans, and student loans, and commercial mortgage-
backed securities (CMBS).%** Borrowers applied for a TALF loan, which was usually issued at
below market rates.?** In return for the loan, the borrower posted collateral in the form of an

Insurance Corporation Institution Directory (online at wwwz2.fdic.gov/idasp/main.asp) and Statistics on Depository
Institutions (wwwz2.fdic.gov/sdi/). For data on credit union assets, see National Credit Union Administration, Call
Report Data Facts/Summary (June 2010) (online

at www.ncua.gov/DataServices/FOIA/2010/June/Junel0PACAFacts.xlIsx). For total assets of individual credit
unions, see National Credit Union Administration, Credit Union Online (online

at cuonline.ncua.gov/CreditUnionOnline/CU/FindCreditUnions.aspx) (accessed Sept. 14, 2010).

2%0 gept. 3 TARP Transactions Report, supra note 26.
28! Treasury conversations with Panel staff (Aug. 26, 2010).

282 The securitization market has accounted for approximately $2 trillion in loans to consumers, students,
and businesses over the past decade. Securitization of assets involves diversifying risk by pooling assets and then
issuing new securities backed by those assets and their cash flows. Investors purchase the securities and acquire the
rights to the associated cash flows as well as the risk of default. Financial institutions acquire the proceeds from the
sale, transfer ownership of the assets to investors, and simultaneously free up capital for further lending. As long as
there are originators and investors in the market, securitization results in increased lending capacity. When buyers
abandon the market, however, originators cannot move securitized assets off their books and their lending capacities
can become constrained. See generally Brian P. Sack, executive vice president, Federal Reserve Bank of New York,
Remarks at the New York Association for Business, Reflections on the TALF and the Federal Reserve’s Role as
Liquidity Provider (June 9, 2010) (online at www.newyorkfed.org/newsevents/speeches/2010/sac100609.html)
(hereinafter “Brian Sack Remarks at the New York Association for Business™).

2% U.S. Department of the Treasury, TALF Frequently Asked Questions, at 1 (Mar. 2009) (online at
www.federalreserve.gov/newsevents/press/monetary/monetary20090303a2.pdf) (hereinafter “TALF Frequently
Asked Questions”). To be eligible under the TALF, ABS had to be newly issued AAA-rated securities. In addition
to auto loans, credit card loans, and private and government-guaranteed student loans, loans guaranteed by the Small
Business Administration were also eligible. Board of Governors of the Federal Reserve System, Press Release
(Nov. 25, 2008) (online at www.federalreserve.gov/newsevents/press/monetary/20081125a.htm). FRBNY
expanded TALF to include newly issued CMBS in June 2009 and legacy (i.e., previously issued) CMBS in July
2009. Office of the Special Inspector General for the Troubled Asset Relief Program, Quarterly Report to
Congress, at 91 (July 21, 2010) (online at
www.sigtarp.gov/reports/congress/2010/July2010 _Quarterly Report to Congress.pdf) (hereinafter “SIGTARP
Quarterly Report to Congress — July 2010”).

24 TALF Frequently Asked Questions, supra note 233, at 6; SIGTARP Quarterly Report to Congress —
July 2010, supra note 233, at 94.
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ABS or a CMBS, paid an administrative fee, and took a “haircut,” meaning that its posted
collateral had a market value greater than the loan the borrower was receiving.?*®

As part of the program, FRBNY created a special purpose vehicle, TALF LLC, to buy
from FRBNY collateral seized in the event that a TALF loan was not repaid. In exchange for a
fee, TALF LLC agreed to buy the seized collateral for a price equal to the outstanding amount of
the TALF loan plus any unpaid interest payments.”®® Treasury initially agreed to loan TALF
LLC up to $20 billion in TARP funds, although this amount was later reduced to $4.3 billion.?*
FRBNY has also committed to loaning up to $180 billion to TALF LLC, but Treasury was in a
position to absorb the first losses.?®

The TALF closed on June 30, 2010.%° As securitization markets improved in 2009 and
early 2010, borrowers were able to borrow from third parties at rates lower than they were from
the TALF. Consequently, the TALF became less appealing relative to other sources of
borrowing.?*® Figure 10 shows how use of the TALF by market participants generally declined
over the life of the program.

25 TALF loans have durations of either three or five years and are non-recourse. Federal Reserve Bank of
New York, 2009 Annual Report, at 35-36 (June 2010) (online at
www.newyorkfed.org/aboutthefed/annual/annual09/annual.pdf) (hereinafter “FRBNY 2009 Annual Report”).

2% FRBNY 2009 Annual Report, supra note 235, at 36. Another way of phrasing this is to say that in the
event of a loss, TALF LLC agreed to buy the collateral in satisfaction of the put contract even if its value was much
less than the TALF loan outstanding. Consequentially, TALF LLC rather than FRBNY absorbs losses resulting
from the TALF loans. Cf. Brian Sack Remarks at the New York Association for Business, supra note 232.

2T SIGTARP Quarterly Report to Congress — July 2010, supra note 233, at 95; TALF Terms and
Conditions, supra note 89. Under the original financing agreement, Treasury’s $20 billion loan would have had to
have been exhausted before FRBNY disbursed its loan to TALF LLC. Brian Sack Remarks at the New York
Association for Business, supra note 232.

8 ERBNY retained control of TALF LLC and would be the first to receive funds resulting from the
eventual sale of the collateral that TALF LLC had previously purchased. FRBNY 2009 Annual Report, supra note
235, at 36-37.

2% TALF Terms and Conditions, supra note 89. The TALF held its final subscription on June 18, 2010.
SIGTARP Quarterly Report to Congress — July 2010, supra note 233, at 41.

20 Brian Sack Remarks at the New York Association for Business, supra note 232.
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Figure 10: Monthly Issuance of TALF Loans Collateralized by ABS Securities
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As of September 10, 2010, no collateral had yet been seized or purchased by TALF
LLC.%* still, it is very early to judge the performance of TALF loans, given their three- to five-
year duration.?*?

Over the life of the program, $71 billion in TALF loans were settled, about 35 percent of
the $200 billion initially set aside under the facility. ABS TALF loans totaled $59 billion, and
CMBS loans totaled $12 billion. From January 2010 through June 2010, $9.45 billion in TALF
loans were issued; ABS TALF loans totaled $6.14 billion, and CMBS loans totaled $3.32
billion.>** Overall, while the TALF was in existence, it made up about 25 percent of the ABS

1 Treasury conversations with Panel staff (Sept. 10, 2010).

2 Although it has not yet purchased any loans, TALF LLC has cost $1 million in administrative fees from
its creation through June 30, 2010. Of Treasury’s $100 million initial loan to TALF LLC, $15.8 million was
allocated to cover administrative expenses. SIGTARP Quarterly Report to Congress — July 2010, supra note 233, at
95-96.

3 Federal Reserve Bank of New York, Term Asset-Backed Securities Loan Facility: non-CMBS (online at
www.newyorkfed.org/markets/talf operations.html) (hereinafter “Term Asset-Backed Securities Loan Facility: non-
CMBS”) (accessed Sept. 14, 2010); Federal Reserve Bank of New York, Term Asset-Backed Securities Loan
Facility: non-CMBS (online at www.newyorkfed.org/markets/TALF_recent_operations.html) (accessed Sept. 14,
2010); Federal Reserve Bank of New York, Term Asset-Backed Securities Loan Facility: CMBS (online at
www.newyorkfed.org/markets/cmbs_operations.html) (accessed Sept. 14, 2010); Federal Reserve Bank of New
York, Term Asset-Backed Securities Loan Facility: CMBS (online at
www.newyorkfed.org/markets/CMBS_recent operations.html) (hereinafter “Term Asset-Backed Securities Loan
Facility: CMBS”) (accessed Sept. 14, 2010). Altogether, approximately $70 billion of TALF loans were issued but,
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market, and about 71 percent of the CMBS market, reflecting that market’s considerable
slowdown during the financial crisis.?**

In December 2009, when Treasury extended the TARP, it believed that demand under the
TALF for CMBS might increase in 2010, which might require a greater commitment of TARP
funds to the program. Instead, all new issuances of CMBS after March 2010 happened outside
of the TALF.?*® As a result, despite Secretary Geithner’s statement in December 2009 that
Treasury might use its extended TARP authority to increase its support for the TALF, it did
not.?*

4. Summary of Treasury’s Use of TARP Authority Since December 2009

Since December 2009, Treasury has used its extended TARP authority in an extremely
limited way. In testimony before the Pane