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IN THE UNITED STATES COURT OFFEDERALCLAfMS 

STARRINTERNATIONALCOMPANY,INC., ) 
on its behalf and on behalf of a class of others ) 
similarly situated, ) 

) 
Plainti.ft ) 

) 
~ ) 

) 
UNITED STATES, ) 

) 
Defendant. ) 

) 

No. I 1-779C 
(Judge Thomas C. Wheeler) 

DE.FENOANT'S POST-TRIAL BRIEF IN RESPONSE TO PLAINTIFF'S POST-TRIAL 
PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Pursuant io !his Court's November 25, 2014 Order, defendant, the United Stales, 

respectfully submits the following response to !he post-trial briefs of plaintiff, Starr lnlemational 

Company, Inc. (Starr). 

INTRODUCTION 

At trial, and again in its post-trial bric~s, Starr failed to establish that !he extraordinary 

assistance provided to AIG caused either a taking or an illegal exaction. Neither the facts nor the 

law support Starr's claimed enritlement to a better deal. The Federal Reserve acted within its 

authority when it sought equity as part of the compensation for an $85 billion rescue loan. AIG's 

board, in turn, represented the company's shareholders when it voluntarily aecepled the proposed 

offer. 1he Board of Governors only authorized five such rescue loans, with AIG 1CCeiving, by 

far, the largest package of Government assistance. This assistance saved AIG from failing. In 

contras~ more than 100,000 businesses filed for bankruptcy because they could not weather the 

financial storm. AIG's only entitlement was to this same bankruptcy process, a pro~s the 

company avoided only because of the discretionary assistance provided by the Government. 
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This assistance both preserved AIG's ability to operate as a going concern, and salvaged (indeed, 

greatly enhanced) the value of Starr's AIG holdings. Because Starr failed to prove the necessary 

conduct and hll!IJl, the Court should reject each of Starr's claims. 

First, Starr has failed to show that lhe Federal Reserve Act (!'RA) prohibited the rescue 

loan's equity term. Congress provided that the Federal Reserve could offer to loan money under 

section 13(3) subject to such "restrictions" and "limitations" that the Federal Reserve, in its 

discretion, "may prescribe." This broad language authorizes 01e Federal Reserve to prescribe 

loan conditions such as fees and equity. Further, Section 4(4) provided additional authority by 

granting reserve banks "such incidental powers as shall be necessary to carry on the business of 

banking within the limitations prescribed by this Act." 

Starr argues that reserYe banks may only seek interest as consideration for a rescue loan. 

Section 13(3), however, contains no limitation whatsoever against including other consideration 

for a loan. Moreover, Starr cannot explain why the express power to impose "restrictions" and 

"limitations" excludes the power to conditi_on a rescue loan on an equity term, or why requiring 

equity as consideration for a loan is not incidental to section 13(3)'s express lending power. 

Starr offers no support for its dubious assumption that Congress intended to foreclose the Federal 

Reserve from tailoring its lending to the particular circumstances or, iodced, to hamstring the 

Federal Resecve from making loans that incorporate the same kinds of commercially reasonable 

provisions that exist in the private marketplace. Indeed, Starr's reading of section 13(3) conflicts 

with the Federal Reserve' s practice in every "comparator rescue" that Starr relies upon, as each 

of these included co111ideration beyond interest. Finally, Starr's argument that the Act prohibited 

equity consideration is further debunked by Coogiess's review and acceptance of the equity 
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tenn. In two enactments after the AlG rescue, Congress ratified the Federal Reservc's 

conclusion that it could condition a rescue loan on the receipt of equity. 

Second, Starr fails to explain why AfG's entry into the rescue loan-with the equity term 

- was not voluntary. Under the Fifth Amendment, a plaintiff claiming a taking or illegal 

exaction in connection with a conlract must demonstrate that the subject property was 

involuntarily included in the transaction. Here, Al G's board of directors - duly elected by 

shareholders and independent from the Government-voluntarily accepted FRBNY's loan offer 

because it served the shareholders' best interests and was vastly better than the alternative. 

Starr's initial briefing largely ignores this evidence. 

Instead, Starr's economic expert advanced the theory that -contrary to evidence and 

logic-the Government controlled A.IG's boanl without the Government owning a single share 

of AIG stock. Beyond its factual shortcomings, Starr's theory of effective economic control is 

legally insufficient to prove duress. Under applicable law, only actual, exercised control could 

defeat the defense of voluntariness. The A IG board's independence - both on September 16 and 

September 21- defeats any claim by Starr against the United States for a taking or exaction 

arising out of the rescue. 

Starr contends that AlG's voluntary agreement is not dispositive because A!G's 

shareholders did not voluntarily agree to the rescue or its terms. Although Starr's years-long 

failure to challenge the loan should be considered acquiescence, the shareholders' approval was 

never necessary for the loan. Under Delaware law, AIG's board had the authority to agree to the 

rescue loan and to issue the promised equity. Certainly, the Fifth Amendment does not require 

the Goveroroent to obtain the pennission of every COIJ)Orate shareholder before the Government 

conlracts with a corporation, whether to provide emergency lending assistance or otherwise. 
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Third, Sim's inability lo prove economic hann independently dooms all of its claims. 

Takings and illegal exaction claims rcquiresho\\ing Iba~ but for the Govemmen1's conduct, the 

plaintiff's property would have been more valuable. Here, absent any action by the Government, 

AIG would have enleltd bankroptcy, and itS common stock would have lost all or nearly all its 

value as a result. 

Rather than explain how the rescue injured AIG or its shareholders, Sta IT seeks 10 change 

the subject Specifically, Starr compares AIG's rescue to those received by othtts, and to the 

rescue Starr would have preferred. These analyses are both legally irrelevant and factually 

incomplete. SlllrT fails to compare its rescue 10 the more than 100,000 businesses that- like AIG 

- faced bankruptcy in 2008 and 2009, and that - like AIG-had no entitlement lo taxpayer 

assistance, but thal-unlike AIG-failed without such eXll20!dinary assistance. Suell a 

comparison highlights the fallacy ofSlllrr's claims Iha! AIG was "punished" and confinns why 

AIG's board was oot "cocrted" to accept the rescue loan. 

In another run at proving harm. Stan' demands the mum of what was "exacted" by the 

GovemmenL Starr, however, cannot overcome the fact that no physical shares were IJlken or 

"exacted" from an)'One -AIG's shareholders owned the same number of shares before and after 

the rescue. Indeed, the rescue increased the value of those shares by billions of dollars; again, 

Ibis fact defeats e,ery effort Starr has made at proving injUI}'. 

Even if the Court were lo find that the Federal Reserve exceeded its authority, that AJG's 

board was coertcd into accq,ting a rescue loan, and that Starr suffered acrua! hann, the Court 

still v.'Ould have to resolve all of the follo11ing additional questions in Starr's favor to hold the 

United States responsible for an illegal exaction: (I) that Congress enacted Section 13(3), not for 

the public's benefit, but to protect borrowen and their shareholders from providing equity as 
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consideration for a rescue loan; (2) that Starr has proved that its claims truly are direct and 

established separate and independent baun to shareholders; (3) that Starr did not waive its 

exaction claim by waiting to bring it until after enjoying the benefit of multiple rescues; aod (4) 

that even if the equity term was illegal, the properremedy is to simply excise it from the 

transaction even though the evidence clearly established that ibe Federal Reserve would not have 

rescued AIG in the absence of that term. Starr's inability to satisfy any-let alone all-of these 

preconditions ends its equil)' claim. 

Starr's Stock Split Claim fares no better. Starr argues that the Government originated, 

orchestrated, or compelled the stock split transaction but has identified no facts to support this 

theory. The undisputed evidence shows that AlG's board proposed the transaction to avoid 

delisting by the NYSE; AlG's common shareholders-including Starr-approved the 

transaction, presumably for the same reason. TI1at should put an end to Starr's claim. Starr's 

efforts to tie the 2009 split (and the2009 Stock Split Class) to the 2011 recapitalization are 

meriUess. As Starr admits, the stock split had no harmful effect in 2009. Similarly, the 2011 

recapitalization did not bann any shareholders, let alone the June 2009 shareholders. Certainly, 

Starr cannot explain why AI G's 2009 shareholders should recover for an economic event that 

allegedly affected AIG's very different 201 I sharebolde.s. 

At bottom, Starr demaads that American taxpayers provide an additional $40 billion to 

AIG's shareholders, on lop of the extraordinary and unprecedeated assistance that they have 

already received, because Starr believes itself entitled to be rescued on evea more generous 

terms. This would impose a multi-billion dollar loss upon taxpayers for having saved AIG and 

ilS shareholders from catastrophe. As Starr's and AfG's executives acknowledged, A!G's 

investments placed the company in a position where it would have failed without unprecedented 

5 
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Federal Reserve financing. Starr was not entitled to any rescue, and nothing Starr aUeges or 

argues can convert the rescue it received into a cognizable h31Jll warranting redress. Starr's 

claims are erroneous and unjust. The Court should deny Starr's claims and grant judgment in 

favor of the United States. 

ARGUMENT 

I. The Federal Resem Acted Within Its Legal Authority lo Conditioning Its Rescue 
Loan On AJG's Agreement To Convey Equity 

The Federal Reserve properly conditioned its September 2008 rescue loan to AIG on a 

79.9 percent equity participation in the company, placed ina trust for the benefit of the 

taxpayers. Nothing in the text of section 13(3) forbids sucli equity consideration. To the 

contrary, by its plain temtS, section 13(3) of the FRA empowered the Board of Governors to 

prescribe "restrictions'' and "limitations" on its authorization for FRBNY's proposed rescue loan 

to AIG. Further, the Act's section 4(4) also gave the Federal Reserve this authority by providing 

"such incidental powers as shall be necessary or useful to carry on the business of banking within 

the limitations prescribed by this chapter." 

Starr argues that, despite these provisions, section 13(3) "unambiguously" forecloses 

any fonn of consideiation for a rescue loan other than a charge of interest. Pis. Corrected Post

Trial Proposed Conclusions of Law (PL Law Br.} 14.1.1. In fact, the statute itself does not 

purport to identify any non-permissible forms of consideration. lode<:d, Stan recognizes that 

section 13(3} loans may include other, non-interest forms of consideration, such as fees. Starr 

has identified no basis for treating equity any differently than these other terms, nor does Starr 

support its assumption that Congress intended to disable the Federal Reserve from including 

commercially reasonable tmns in its loans. 

6 



81 

VerDate Nov 24 2008 11:53 Oct 29, 2015 Jkt 046629 PO 00000 Frm 00085 Fmt 6602 Sfmt 6602 L:\HEARINGS 2015\07-16 THE SEMIANNUAL MONETARY POLICY REPORT TO THE CON71
61

51
50

.e
ps

Case 1:11-cv-00779-TCW Document 434 Filed 03/23/15 Page 21 of 112 

Starr's current argument not only lacks support in the actual text of the statute, but it also 

conflicts with Starr's prior position. As the Court has noted, Starr already conceded that 

"Section ) 3(3) did not expressly prohibit the Government's actions." Storr Int 'I Co. v. United 

States, 106 Fed. Cl. 50, 83 (2012)(St=). Starr's prior concession was correct: the1e is no 

express, statutory prohibition preventing the Board from conditioning a rescue loan on an equity 

term. Although the Court preliminarily accepted Starr's assertion that "the 'only consideration 

for a loan prescribed by' section J 3(3) 'is an interest rate subject to the detennination of the 

Board of Govemors,'" the Court did so only "for purposes of the Government's motion to 

dismiss." Starr Int'/ Co. United States, 107 Fed. 374,378 (2012) (quotiogStarr, 106 Fed. Cl. at 

85). These statements, however, do not end the analysis. Now, with the context provided by· 

trial testimony, the Court can resolve the que.tion: does the FRA, properly interpreted, provide 

the Board with the discretion to prescribe an equity term? 

Section 13(3) contemplates lending conditions beyond simply an interest rate. Starr's 

construction conflicts with the statute's language; recognized rules of construction; unifonn 

lending practice; the considered detenninations of the Board of Governors and FRBNY; and 

Congress's immediate ratification of the equity term. 

A. Section l3(3)'s Language Demonstrates That Interest Is Not The Only 
Permissible Form Of Cons.iderntion For A Rescue Loan 

Section 13(3) contains two sentences: the first provides the conditions that must be met 

for a Federal Reserve bank to issue an emergency loan to a non-bank such as AIG; the second 

veslS the Board of Governors with broad discretion in detenuining tl1e tem1s and conditions of 

such loans. 

The 2008 veision of section 13(3)'s first sentence states: 

In unusual and exigent cin:umstances, the Board of Governors of the 
Federal Reserve System, by the affirmative vote of not less than five 

7 
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members, may authorize any Federal reserve bank, during such periods as 
the said board may detennine, at rates established in accordance wilh the 
provisions of section 357 of this title, to discount for any individual, 
partnership, or corporation, notes, drafts, and bills of exchange when such 
notes, drafts, and bills of exchange are indorsed or otherwise secured to 
the satisfaction of the Federal reserve bank: Provided, That before 
discounting any such note, draft, or bill of exchange for an individual or a 
partneiship or corporation the Federal reserve bank shall obtain evidence 
that such individual, partnership, or corporation is unable to secure 
adequate credit accommodations from other banking institutions. 

12 U.S.C. § 343 (2008). That sentence establishes several requiremenis that must be met before 

the Board of Governors authorizes - and a reserve bank extends -a loan. These requirements 

include(!) "unusual and exigent circumstances," (2) the loan being "secll!ed to the satisfaction 

of the Federal reserve bank," and (3) the lending bank receiving "evidence that [the borrower] is 

unable to secure adequate credit accommodations from other banking institutions." The sentence 

also requires that the interest charge on lending be "at rates established in accordance with the 

provisions of section 357" (also referred to as section 14(d) of the FRA), which is a broad 

stBndard that calls for reserve banks to set interest rates "with a view of accommodating 

comroerce and business." 12 U.S.C. § 357. 

Congress also provided that, even if section l3(3)'s requiremenis are met, the decision 

whether to lend remains discretionary. The first sentence states that the Board "may» authorize 

lending when the required conditions can be satisfied. In statutory construction, "(t]he word 

'may' customarily connotes discretion." Jama v. Jmmigration and Custom.i &forcement, 543 

U.S. 335,346 (2005) (citing Haig v. Agee, 453 U.S. 280,294, n. 26 (1981)). In addition, the 

provision reflects Congress's expectation that a decision to lend may require difficult policy 

judgments about which reasonable people might disagree - the statute requires the approval of 

five members of the Board of Governors, rather than unanimity. 
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Section l3(3)'s second sentence grantS further authority and disc1etion to the Board of 

Governors regarding the loan's terms. That sentence states:" All such disc-0unts for individuals, 

prutnerships, or corporations shall be subject to such limitations, restrictions, and regulations as 

the Board of Govemors of the Federal Reserve System may prescribe." 12 U.S.C. § 343 (2008). 

This sentence empowers tbe Board to tailor its loan authoriz.ations based on particular 

characteristics of the borrower, the proposed loan, the market, policy issues, or other 

considerations. Under the siatute, the tools by which the Board can customize a loan are 

restrictions or limitations on the authority granted to the Federal Reserve bank, which will 

ultimately make the loan. 

Slarr cannot reconcile this statutory language with its contention that "Section 13(3) 

unambiguously provides that the only consideration Congress authorized for a Section 13(3) 

extension of credit isan interest rate." Pl. Law Br.14.7.1. As part of its list of requirements for 

a section 13(3) loan, Congress included a general provision abcut choosing an interest rate, but 

Congress did not stop there. Congress also authoriud the Board to approve loans with features 

and conditions beyond simply satisfying these threshold requirements. No word or phrase of 

section 13(3) suggests that the requirement to set inteiest rates in accordance with section 14( d) 

identifies the loan's sole pennissible consideration for a loan. Section 13(3)'s first sentence does 

not preclude the Board of Governors from attaching conditions to its loan authorizations, and the 

section's second sentence expressly empowers the Board of Governors to prescribe those 

C-Onditions. If Congress had intended to limit the Board's discretion in such a manner, it could 

have used words to that effec~ but it did not. 

As a practical matter, loans necessarily provide for consideration in addition 10 interest. 

Covenants, default and acceleration provisions, represenlaiions and warranties, fee provisions, 
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and expense reimbursements are typical components of most loans, including rescue loans. Starr 

bas not challenged these other components of rescue loans as beyond the Federal Reserve's 

statutory authority in section 13(3), even though they are also fonns of consideration other than 

interesL In response to the evidence that other section 13(3) rescue loans (including facilities in 

which AIG participated) provided for fees in addition to interest, see Def. Post-Trial Proposed 

Findings ofFact (Def.PFOF)1193, Starr appatenrlyconcedcs that fees are a valid fonn of 

consideration even though section 13(3) does not mention fees. See Pl. Law Br, 112.10.3 n.4 

(asserting that FRBNY was "fully compensated" by the payment of"interest and fees.'). Starr 

does not explain bow an invalid equity stake is materially different from a valid fee. 

In section 13(3 )'s second sentence, Congress clear! y intended that the Board of 

Governors tailor loans to reflect the borrower's particular circumstances aod the Board's policy 

judgments about the appropriate lending conditions. Quite plainly, a rescue loan authorization 

conditioned on an equity tenn reflects the Board of Governors placing a "limitation" or 

"restriction" on the provision of that assistance Gust as a fee or covenant would). And the 

discretion afforded by section 13(3)'s second sentence does not render superfluous the first 

sentence's requirements, including its provisions for interest. See Def. Post-Trial Proposed 

Conclusions of Law (Def. Law Br.) at 79-81. Nor does the requirement ofan interest tenn in the 

first sentence prohibit other, additional tem1s, which the second sentence spccificaHy 

contemplates. Id. Starr's reading of the statute, however, leaves the second sentence largely 

without foice, and bani the Federal Reserve from including a wide variety of commercially 

reasonable tem1s in its rescue loans. 

10 
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B. The Court Should Affirm The Boan! Of Governors' Exercise Of Its 
Congressionally Authorized Judgment 

Under section 13(3), Congress provided the Board ofGovemors the discretion as to 

wbel.ber to lead and on what tenns. llte Court should not second-guess I.be Board of Governors' 

policy decisions within that broad grant of authority. When the administration of a statute 

"necessarily require[s] significant expertise and entaiJ[s] the exercise of judgment grounded in 

policy concerns," courts should respect the administering agency's judgments, even when 

Chevron deference does oot apply. See, e.g., Douglas v. Ind. Living Ctr. ofS. Cal, Inc., 132 S. 

Ct. 1204, 1210 (2012); Danieli v. United Stales, 407 F.2d 1345, 1347 (Ct. Cl. 1969) ("Because 

of the broad congressional grant of administr.uive discretion, the scope of this court's review is 

limited."); Bd. ofGow!rnorsof Fed. Res. Sys, v. lm'e.5tmenl Co. Institute, 450 U.S. 46, 56 n.21 

(1981) (citing Bd. of Governors v. Agnew, 329 U.S. 441,450 (1947) (Rutledge, J., concurring) 

(treating the Board's judgment as "conclusive" in any matter on which there could be a 

reasonable difference of opinion, "because the system itself is a highly specialized and technical 

one, requiring expert and coordinated management io all its phases ... (The Board's] specialized 

experience gives them an advantage judges cannot possibly have .... ")); Bd. of Governors of 

Fed. Res. Sys. v. First Lincolnwood Corp., 439 U.S. 234,248 (1978); Def. Law Br. at 79-80. 

Starr argues that that the Government's reading of section 13(3) is merely a "litigation 

position." Pl. Law Br.§ 4.4.6. The Court should reject this argument as irrelevant and 

unfounded. First, detcnnining section 13(3)'s breadth raises purely legal questions. E.g., Norfolk 

Dredging Co. v. United States, 375 fJd II 06, 1108 {Fed. Cir. 2004) ("statutory construction is a 

question oflaw"). The Federal Reserve's past analyses of its authority caunot, of course, affect 

the statute's meaning or Congress's intent. 

II 
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In any event, the factual record contradicts Starr. Both before and contemporaneously 

with its decision 10 lend to AIG, the Federal Reserve confinned tl1at section 13(3) conferred 

authority to require equity as consideration for a rescue loan. In an April 2, 2008 memorandum, 

the Federal Reserve's General Counsel, Mr. Alvarez, reviewed the Bear Steams loan, which 

offered FRBNY upside potential akin IO an equity participation in Maiden Lane LLC. 

Mr. Alvarez concluded that the FRA permitted ihis type of loan condition bec11use "Section 

13(3) allows the Board [of Governors] to authorize any federal Reserve bank to extend credit ... 

'subject to such limitations, restrictions and regulations as the Board may prescribe.' The Board, 

therefore, bas complete statutory discretion to detennine ... the conditions of lending under 

section 13(3)." JX-13 at 12; (April 2, 2008 Board of Governors memorandum); see De( PFOF 

fl 192, 206-08. Likewise, in a September 17, 2008 memo addressing the equity consideration 

for the AIG rescue loan, Mr. Alvarez again cited the last sentence of section 13(3) in concluding 

ihe Federal Reserve had "implicit power to condition ru1y section 13(3) extension of credit as it 

deems appropriate to justify the decision to extend credit." DX-484 at FRBO 18-01228070-71. 

These memoranda, by the Boan! ofGovemors' chieflegal officer, refute Starr's argument that 

our reading of section 13(3) reflects an after-the-fact rationale developed as a litigating position. 

Last, Starr mistakenly seeks support from a regulation and some early circulars about 

' $tCtion 13(3). Pl. Law Br.§§ 4.2, 4.8.6. The regulation on which Starr relies directs that section 

13(3) rescue loans carry a minimum interest rate but does not purport to set a maximum rate or to 

preclude other fonns of consideration in addition to interest, such as equity. See 12 C.F.R. 

§ 201.4. 'or do the circulars invoked by Starr say anything to barnon-interest fonns of 

consideration. Instead, they simply state lbat section 13(3) loans "may be made only at rates 

established by 1be Federal Reserve banks, subject to review and dctcnnination by the Federal 

12 
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Reserve Board." See 1932 Circular, 18 Fed. Reserve Bulletin oo. 8473, 518 (Aug. 1932). Thus, 

interest rates will be set in that prescribed manner; the guidance neither states nor suggests that 

interest is the only foan of consideration fora 13(3) loan. See id; 1936 Circular, 22 Fed. 

Reserve Bulletin 71, 123 (Feb. 1936). To the contrary, those same circulars expressly state that 

"[a]ny Federal reserve bank may prescribe such additional requirements and procodurcs 

respecting discounts herew1der as it may deem necessary or advisable." 1936 Circular al 123-24; 

1932 Circular at 520. Those circulars thus confinn the Federal Reserve's longstanding 

recognition of its authority to seek terms other than interest for section 13(3) loans. 

C. The Challenged Equity Term Also Reflected A VaLid Exercise OfFRBNY's 
Incidental Powers 

The FRA's grant of "incidental powers" provide still further authority to include equity 

as a condition for the AlG loan. This term, in Section 4(4), giants Federal Reserve banks "such 

incidental powers as shall be necessary to carry on the business of banking 111thin lhe limitations 

prescn'bed by this chapter." 12 U.S.C. § 341 (Seventh). Federal Reserve officials testified that 

the AIG-equity tenn facilitated lhe section 13(3) rescue by justifying lhe loan's extraordinary 

risks and mitigating lhe related policy concerns; the equity tenn was, thus, "convenient or 

useful" to the exercise of the section 13(3) authority. See Def. Law Br. at 84-86; 

Def. PFOF 1119, 185-209; see generally Def. PFOF § ID.A. 

Courts have repeatedly recognized that exercise of an incidental power should be viewed 

as "necessary" whenever it is "convenient or useful" to the exercise of an existing power, and 

agencies' judgments on these points are entitled to respect. Def. Law Br. at 86--87; NmionsBank 

o/N.C., N.A. v. Variable Annuity life bis. Co., 513 U.S. 251,258 n.2 (1995)(upholding 

agency's "discretion to authorize activities beyond d1ose specifically enumerated" so long as the 

exercise of that discretion was wilhin "reasonable bounds''). 

13 
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Contrary to Starr's claim, conditioning lending on an equity term does not represent a 

new aod separate power apart from lending itself. See Pl. .Law Br. § 4.5.4. Instead, the equity 

term merely helped effectuate the Federal Reserve's undisputed authority to make rescue loans 

under section 13(3). Equity kickers are incidental to ''the business of banking," as evidenced by 

the 79.9 percent equity terms of the private bankers' term sheet fora potential AlG loan, the 

testimony of Mr. Lee of JPMorgan Chase, and the Comptroller of the Currency's approval of 

equity kickers in bank loans. See Def. PFOF t 120-22; Def. Law Br. at 85, 88-89. 

The distinction between powers that help effectuate existing authority and powers that are 

separate from that authority is illustrated by the difference between providing a loan conditioned 

on the conveyance of equity as consideration (as in the caSe of the AIG loan) and providing 

equity funding by purchasing equity directly. The former helps to effectuate the Federal 

Reserve's section 13(3) lending authority by enabling the exercise of that authority in 

circumstances where perceived risks and policy considerations otherwise would preclude lending 

absent the conveyance of equity, while the latter does not involve lending at all but rather the 

direct injection of new equity capital, a power not conferred by section 13(3). See Def. PFOF 

fl 195-96, 2I0-13, 215-16. 

Facing a clear grant of broad, incidental powers, Starr seizes upon section 4(4)'s 

reference to the exercise of powers ''wilhio the limitations set follh in this chapter," 12 U.S.C. 

§ 341 (Seventh); Starr argues that this provision precludes an equity tenn. See Pl. Law Br. 

§§ 4.5.l-4.5.2. But the "limitations" referenced by section 4(4) are only those that are expressly 

14 
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"set forth" by statute. 1 Starr hos not identified a single provision of the FRA that prohibits the 

Federal Resen·e from conditioning rescue lending on the conveyance of equity. Certainly, 

section I 3(3}'s non-exclusive requirement that interest rates be set in accordance with section 

357 is not a "limitation" precluding other forms of consideration in addition to interesl 

Congress's decision to confer broad incidental powers on the Federal Reserve further 

demonstrates that Congress did not intend to disable the Board of Governors, when roaking loans 

to di.sutssed companies, from incorporaling the very kinds of terms that private lenders typically 

include in an emergency loans. Indeed, Congress recognized that the Federal Reserve's lending 

function would implicate elements of the "business of banking" that the Sl3!Ule did not identify. 

Starr has not-and cannot - reconcile section 4(4)'s express grant of incidental powers in 

addition to those po'ilm already expressly enumerated, with S1arr's argument th3t the scope of 

FRBNY's enumerated powers "cirtumscribes" the scope of its incidental powers. Pl. Law Br. 

§§ 4.5.1-4.5.2. Stau's reading improperly rendm section 4(4) superfluous, See Def. Law Br. at 

87, and Starr's argwnents do not overcome the court decisions affording national banks and 

Federal Reserve banks broad discretion to determine what actions arc necessary to exe.rcising 

their enumerated powers in the business of banking. Def. Law Br. at 86. 

D. Congress Rotified The Federal Reserve's Authority To Condition Lending 

On The Conreyaoce Of Equity 

Congress effectively ratified the AJG rescue terms twice, confirming the equity term fell 

within the Federal Reserve's aulhority. SpeciJically, Congress ~oded to !he AIG loan and its 

equity provision (I) in October 2008, by enacting a requirement that the Federal Reserve report 

1 For example, 12 U.S.C. § 347b(bXI) limits the period 01er whic-b a re.scn·e bank may 

«tend credit to certain depository iostillllioos. Similarly, 12 U.S.C. § 345 restricts the amoont 

the Federal Reserve may rediSCOWlt on behalf of member banks. 

15 
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"warrants or any other potential equity" conveyed by borrowers in section 13(3) loans, and (2) in 

2010, when amending section 13(3), by modifying the Federal Reserve's reporting obligations 

regarding "the amount of interest, foes and other revenue or ilems of value received in exchange 

for seclion 13(3) assistance." See Def. Law Br. at 89-90. That congressional ratification 

confirms that the Federal Reserve "always had th[e] discretionary authority" to condition section 

13(3) lending on an equily term. Cookeville Reg. Med. Cir. v. Leavill, 531 F.3d 844, 848-49 

(D.C. Cir. 2008) (emphasis added);see also N. Have11 Bd of Ed. v. Bell, 456 U.S. 512,535 

(I 982) ("Where an agency's slatutory construction has been fully brought to the attention of the 

public and the Congress, and the latter has not sought to alter that interpretation although it has 

amended the statute in other respects, then presumably the legislative intent has been correctly 

discerned.') (internal quotation marks omitted). 

Starr's response to these ratifications is illogieal. Starr's reading of seclion 13(3)

indced, its entire illegal exaction claim - is based on the theory that FRBNY's actions were 

illegal and clearly contrary 10 Congress's limits. Yet, when trying to counter Congress's 

ratification, Starr's argument can be summed up as assumed congressional indifference. Starr 

disregards history with speculation that, beeause 12 U.S.C. § 5235 was a "minor part'' of the new 

law, Congress may not have focused on the Federal Rescrve's interpretation of ils authority 

when enacting EESA. See Pl. Law Br. at 26. The A JG rescue was so highly visible that "it is 

hardly conceivable that Congress ... was not abundantly aware" of the equity condition on the 

AIG loan when, just two weeks later, it passed EESA and decided to include provisions 

specifically directed at the Federal Reserve's section 13(3) lending. &e F.D.A. v. Brown & 

Williamson Tobacco Corp., 529 U.S. 120, 156 (2000) (internal quotation marks omitted). 

Representative Louise Slaughter confirmed this during Congress's debate on EF.SA, stating 

16 
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''Taxpaym should know that we push to ensure that the government receives shares of any 

company it pmvides with aid, and after agreeing to rescue AJG from tiling for bankruptcy, the 

government received nearly an 80 percent share in the company .... By making sure the 

government gets shares of companies we aid, we are working to revitalize this industry in a way 

that will benefit the taxpayers who are funding this rescue." 154 Cong. Rec. Hl0702, 703 (daily 

ed. Oct. 3, 2008).2 

In EESA, Congress requires the Federal Reserve to report on transactions involving the 

receipt of equity. Starr argues that any receipt of equity was illegal; thus Starr imagines a world 

where Congress merely requires the Federal Reserve to self-report the agency's purported illegal 

conduct, but does not discontinue or reverse that same conduct. Pl. Law Br. § 4.9.2. Starr's 

position defies common sense. hi EESA, Congress recognized and ratified lh.e Board of 

Governors' conclusion that a section 13(3) loan can be properly conditioned on an equity tenn. 

See Def. Law Br. at 89-92. 

Next, Starr argues !hat, because Congress purportedly limited ~1e Treasury Department's 

authority to purchase equity under the TARP to warrants, Congress could not have ratified the 

Federal Reserve's authority to require !he preferred shares as part of the AJG loan. Pl. Law Br. 

at 26-27. This argwnent lacks merit. Far from a limitation, EESApermitted the Secretary of the 

Treasury to purchase and hold any financial instrument - including common stock - from any 

2 Contrary to Starr's assertion, Pl. Law Br. § 4.9.2, the relevant provisions of EESA and 
Dodd-Frank applied not just to future section 13(3) loans but also to all outstanding loans, 
including the AIG loan. See 12 U.S.C. § 5235(d) {''The provisi.ons of tliis section shall be in 
force for all uses of the authority provided under section 13 of the Federal Reserve Act occurring 
during lhe period beginning on March I, 2008 and ending on the after [sic] October 3, 2008 ... 
. "); 12 U.S.C. § 343(3XC)(ii) (2010) (requiring reporting "with respect to any outstanding loan") 
(emphasis added). 

17 
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financial institution.1 Jndeed, EESA required that taxpayers receive an equity participation when 

finns received public assistance. As a condition of any purchase of any troubled asset from a 

financial instilution, Congress required that the Secretary also obtain warrants or !heir equivalent 

so that taxpayers would participate in any upside oflbe rescue. See EESA Section I 13(d), 

12 U.S.C. § 5223(d}. Thus, Section 113(d}'s requirement that warrants be obtained as additional 

consideration when purchasing financial instruments did not limit the Treasury Department's 

authority to acquire any kind of assets authorized under EESA's sections IO I and 3(9). Indeed, 

more generally, Section 11 J(d} confinns Congress's view that the Government, in undertaking 

rescue assistance to private enterprises, may properly condition its emergency lending on equity 

participation in the company receiving assistance. 

Additionally, in section 129 ofE&'lA, Congress implicitly ratified that a section 13(3} 

loan could be granted in relum for "warrants or other polential equity" by providing only thst the 

Federal Reserve submit reports about !hose forms of equity consideration. 12 U.S.C. § 5235(a}. 

Thal statutory language plainly embraced AIG's contractual promise to issue equity. Congress 

also made clear in EESA section 135 that, with the exception of a section concerning the use of 

the Exchange Stabilization Fund for future guarantees of domestic money marlcet funds, 

"nothing in this Act may be construed to limil the authority of the Secretary or the Board under 

any other provision of Jaw." 12 U.S.C. § 5240. Taken togelher, these provisions demonstrate 

Congress's ratification of the Federal Reserve's Seplember2008 interpretation of the scope ofits 

3 EESA Section IOI, 12 U.S.C. §,521 I, aulhorizes the Secretary of the Treasury to purchase 
troubled assets from any financial institution, including either "(A) res.idential or commercial 
mortgages, and any securities, obligations or other instruments !hat are based on or related to 
such mortgages," or "(B} any other financial instrument that the Secretary ... detennines lhe 
purchase of which is necessary to promote financial marlcet stability .... " EESA Section 3(9}. 
12 U.S.C. § 5202(9}. 

18 



93 

VerDate Nov 24 2008 11:53 Oct 29, 2015 Jkt 046629 PO 00000 Frm 00097 Fmt 6602 Sfmt 6602 L:\HEARINGS 2015\07-16 THE SEMIANNUAL MONETARY POLICY REPORT TO THE CON71
61

51
62

.e
ps

Case l:ll-cv-00779-TCW Document 434 Filed 03/23/15 Page 33 of 112 

authority. See Jama, 543 U.S. at 341 ("We do not lightly assume that Congress has omitted from 

its adopted text requirements that it nonetheless intends to apply, and our reluctance is even 

greater when Congress has shown elsewhere in the same statute that it knows how to make such 

a requirement manifest."). 

Finally, Starr reaches back to 1932, when Congress enacted section 13(3), and argues that 

Congress' original intent concerning the scope of section 13(3) lending was murky. Of course, 

the absence of any clearly expressed Congressional intent to limit the Board's authority simply 

confinns that Congress intended the Federal Reserve to exercise discretion in its interpretation 

and implementation of the statute. !ndeed, Starr offers no legislative history to support its 

argument that Congress, at the same time it afforded broad, discretionary lending authority to the 

Federal Reserve, simultaneously frustrated the Government's ability to include terms in its 

emergency lending that it considered to be necessary and appropriate under the circumstances. 

When FRBNY sought equity as a condition of the AIG rescue lowi, the Federal Reserve 

acted within the scope of its stawtory authority. 

E. In Ally Event, Starr's Illegal Exaction Claim Fails Because Section 13(3) J:s 
Not Money-Mandating 

Starr also failed to establish that section 13(3) meets the "money mandating" requirement 

for an illegal exaction claim. Def. Law. Br.§ 2.C. As the Federal Circuit has explained, "The 

Tucker Act itself does not C{Cate a substantive cause of action; in order to come within the 

jurisdictional reach and the waiver of the Tucker Act, a plaintiff must identify a separate soutte 

of substantive law that creates the right to money damages." Fisher v. United Stales, 402 F.3d 

1167, 1172 (Fed. Cir. 2005) (citations omitted) (en bane with respect to cited portion). The 

"absence of a money-mandating SOUitC" is "fatal to the court's jurisdiction under the Tucker 

Act." Id. at 1173. 

19 
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"A statutory or regulatory provision that grants a government official or agency 

substantial discretion to decide whether and bow to expend government funds in a particular way 

is not considered money-mandating and does not create a cause of action that can be prosecu1ed 

under the (Tucker Act]." Price v. Panetta, 674 F.3d 1335, 1339 (Fed Cir. 2012). Courts 

presume that statutes using the word "may" arc not money mandating, unless other indicia show 

that Congress intended payment to be mandatory. McBryde v. United States, 299 F.3d 1357, 

1362 (Fed. Cir. 2002). The Federal Circuit has, therefore, held that discretionary statutes may be 

considered money-mandating "when an analysis of congressional intent or the strucrure and 

purpose of the statute reveal one of the following: (1) the statute has 'clear standards for paying' 

money to recipients, (2) the statute specifies the 'precise amounts' to be paid, or (3) the statute 

compels payment once certain conditions precedent are met." Doe v. United States, 463 F.3d 

1314, 1324 (Fed. Cir. 2006) (citations omiUed). 

Section 13(3) does not satisfy any of the Doe factors. Nothing in the statute's text or 

legislative history limits the Board of Governors' discretion or requires the Board of Governors 

to approve a loan or a Federal Reserve bank to grant one. See supra§ I.A. Instead, the statute is 

expressly discretionary. This view was proffered both by Chainnao Bemanke, Tr. 2168, Lines 

3-13, and by plaintiffs' expert, Dr. Cragg, Tr. 5164 Linc 25-Tr. 5165 Line 5 (Q: If the minimum 

requirements of 13(3) are met, 13(3) does not say that lending has to take place. Do you agree? 

A. Righl That's correct.").' 

• In its decision on the United States' Motion for Reconsideration of its motion to 
dismiss, the Court stated that "at this stage Starr is entitled to the inference that Section 13(3) is 
indeed money-mandating." Starr v. United States, I 07 Fed. Cl. at 378. Now that the trial has 
concluded, it is clear that Starr is no longer entitled to that inference. 

20 
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Because section 13(3) provides the Board of Governors with disaction as IO whether IO 

authorize a loan, the seciion cannot be money mandating. Thus, Starr's exaction claims fails. 

Jl. Unable To Establish That The Fedenil Reserve Exceeded Its Authority, Starr 

Asserts Irrelevant And Incorrect Arguments To Support Its Hlcgal Exaction Claim 

Unable to prove the ne<:essary sta!\ltory violation, Starr raises a h051 of issues that C3nllOI 

suppon its claim. 

A. Starr's Arguments Regarding Authority To IJo/d'&juity And Attacks On 

The Trust Are Irrelevant And Incorrect 

The Coun should reject srarr·s claim that FRBll'Y lacked legal aulhority to hold AIG's 

equity. Holding AIG preferred shares would have been a valid ex«cise of FRBNY's incidenral 

powers,just as FRBNY's holding equity obtained by foreclosure following a default, or equity 

provided in satisfacrioo of 1111 antecedent debt hal'e loQg been rca,gniud to be \\ilhin a resm·e 

bank's power. Moreover, Starr offers no connection between the bolder of AIG's shares and the 

haem Starr alleges; accoroingly, Starr I~ standing IO challenge the Trust. See Def. Law Br. at 

92-93. Quite simply, ifthefcdcral Reserve had the authority to seek equity as compensation for 

the rescue loan (and it did}, ii was of no lcg11I consequence to Starr what entity held or received 

the benefit from the prcfcrnd shares. 

Starr'sattacks on the Trust also lack merit. FRBNY created the Trust 10 hold the Series 

C preferred shares for genuine policy reasoos. In any even~ Srarr has not undermined the Trust's 

validity, regardless of the reasons for its creation. 

I. Neither FRBNY Nor Treasury Ever Held The Series C Preferred 

Slm'CS, Nor Would Any Law RavePrwented Them From Holding 

Eqaity 

The Court should reject Starr's lll'gument thnt FRONY "initially acquired" the Series C 

preferred shares and lhar such acquisition was il~. Pis. Corrected Post-Tri& Proposed 

Findings off act {PL PFOF) 25.1. FRBNY'srole as settler, Pl. PFOF 25.1.1, simply meant 

21 
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that i1 "sell) up a trust," Black's Law Dictionary (8th ed. 2004) ("setllor''), which it did by 

placing one dollar into the TrusL JX-m ai 5 (Trust Agrttmrol § 1.02). Because AJG issued 

the Series C preferred shares dire1:tly IO the Trust, neither FRBNY nor 1he Trwury ever owned 

the preferred stock. See JX-185 at 2 (Series C Stock Purchase Agreement §2.1). 

But even ifFRB:-.'Y bad received AIG's ~ferred shares, Swr fails to idffitify any legal 

prohibition agninst FRBNY's ownership of equi1y obtained as loan consideration, California 

N111wnal Bonkv. Komedy 167 U.S. 362 (1897), on ll'bich Starr relies, Pl. Law Br. §4.5.5, does 

not prohibit holding equity, but only "dealing in" stock-that is, speculative buying and trading 

of stock for profi1. See Def. Law Br. at 93-94. FRBNY did no1 "deal in" stock when it loaned 

money to AIG. Rather, FRBNY obtained stock as par1 of the consideration for a loan. See Def. 

Law Br. at 87-89. As the Court explained in Starr Int'/ Co. v. Fed. Resen'e Bonk of New York, 

906 F. Supp. 2d 202 {S.D.N.Y. 2012), "Kennedy held that national banks could not engage in the 

speculolivt purchase of stock. But it ab.lolutely did not hold !hat such banks wen: prohibited 

from ha/ding stock at all .... (Al bank's incidental powers 'necessary to c:irry on the business of 

banking' ... b31'C been defined expressly to include !he reeeipl of equity in the borrower as pan 

oftbecon.1ideration for a loan." Id at 241-42 (quoting 12 U.S.C. § 24) (emphases in original). 

The Government has repeatedly identified authorities permitting national banks to 

condition lending on the coo1•eyance of equity, see Def. PCOL 138, see alio Def. Law Br. at 

85, 87-89, 94-95, but Starr's submission does no1 address those authorilies, Instead, Starr argues 

that nationa.l banks have greater power to obtain equity consideration for the benefit of their 

shareholders than FRBNY bas for the benefit of taxpayers. Pl. Law Br. § 4JJ. Starr 

characterizes the "public purpose• ofseetion 13(3) lending as the prote1:tion of borrowers and 

their shareholders, even at !he expense of taxpa)·ers and the economy. Starr cites IO no legal 

22 
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support for i1s position; to the contrary, authori1ies have unifom1ly recognized thnt Congress 

enacted section 13(3) IO protect the public inlcrest in the economy and the Federal Reserve 

s~em, nor to benefit individual borrowers or their shareholdcn. Su Def. Law Br. al I 05-06. 

The Government Corporation Control Act (GCCA) also would not ha,·e prohibited 

FRBNY or !he Treasury Department from holding the equity, nor does that Act •reinforce□" nny 

lack of authority. See Pl. Law Br.§ 4.3. The GCCA prevents the Government from 1uming a 

private oorporati-Oo into a Go~-emment agency. 31 U.S.C. § 9l02;see alw Pl. Law Br.§ 4.J{a). 

Even wilh the equity renn, AIG never acted as a Government agency, and never perfonned any 

gol'cmmental function or statutory mi.soon. Ste OLC Applicability of <Jo,,'1 C«p. ConJrol Act 

to Gain Sharing Bemfit Agreement, 2000 WI, 34545092, at •6 (U.S.A.G. Sept. 18, 2000)(a 

company !dS as an agency if it is "deliberately used to accomplish [gol'emmental] objectives") 

(citation omitted); id. at '7 (a company acts as an agency if it is "vested, by law, with the 

authority IOacl on behalf of the United States, or to fulfill some statutory mission of the federal 

govemmentj (citation and in1emal quotation marks omined). Therefore, StatT's citation to the 

GCCA fails IO support Slarr's argumenl s 

s Starr has cited a September 17, 2008 internal email sent by Randall Gu}nn of Da1is 

Polk stating that "lhegovt is on thin ice and they know it" in support ofSlarr's claim that the 

Go1·emmcnt "understood" that sec1ion 13(3) did not authorize the Federal Reserve to acquire or 

hold equity as consideration for a 13(3) loan. Pl. PFOF 23.l{d)(quoting PTX-3263 at 1). It is 

clear from !he faceofM.r. Gu)llll's email th3t be was writiog about wbetherTrtasury had 

authority ''lo own the company," not whether FRBNY bad authority to acquire or hold equity. 

PTX-3263 at I. Stair ignores an email from the very next day in which Mr. Guynn states his 

position on FRBNY authority, namely, that "FRBNY has the power to take equity securities as 

an incident to the 13(3) power," DX-3102 at I. He conveyed that same view to FRBNY and 

Treasury lall')-ers, reasoning that taking equity was "incidental to that e.~press po11 er." PTX -148 

at I. 
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2. The Credit Agreement Used An Independent Trust To Address Policy 
Considerations 

The Federal Reseive placed the AIG equity i.oterest in the Trust to address policy 

concerns associated with the prospect of directly owning a majority voti.og interest in AIG. See 

Def, PFOF § fllC. Citing out-of-context, partial quotes from emails and trial testimony, Starr 

argues that the Federal Reserve created the Trust bee.1use FRBNY 'tnew that it did not have the 

authority to acquire, or hold, equity." PL Law Br.§ 13.3.2. The facts contradict Starr's position. 

As laid out i.o the record, Mr. Baxter concluded that FRBNY had statutory authority not only 

(I) to condition lending on a borrower's agreement to provide equity, but also (2) to bold that 

equity when authorized by the Board of Governors. See De[ PFOF ,1194-200; Baxter, Tr. 944, 

Lines 8-15 ("I believe that under the Federal Reserve Act we had full statutory authority to own 

the equity and hold it."); Tr. 805, Lines 6-9 ("In my view, there was no question that the Federal 

Reserve Bank of New York had the authority to receive equity as consideration for a section 

13(3) lending."). However, Mr. Baxter believed that Mr. Alvarez-consistent with Mr. 

Alvarez's StrOngly expressed policy and prudential concerns, Def. PFOF 1 224-26, 238-had 

not reached a view that ihe Board of Governors' authoriz.ation in its September 16 resolution 

encompassed FRBNY ownership of the AIGequity. Baxter, Tr. 802, Line22-Tr. 803, Line 12. 

Mr. Alvarez, like Mr. Baxter, had no doubt that FRBNY could lawfully condition lending 

on AIG's conveyance of equity, as memorialized in contemporaneous written analysis. See Def. 

PFOF ~ 203-09; DX-484 (Sept. 17, 2008 Alvarez memorandum); Alvmz Tr. 449, Lines 12-17. 

Mr. Alvarez had not reached a conclusion as to whether FRBNY could bold a majority voting 

interest in AIG over an extended period. Alvarez, Tr. 556, Line 10-Tr. 557, Line 5; see Def. 

PFOF f 246-48; Alvarez, Tr. 271, Lines 16·19. Having the Trust hold the equity interest 
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resolved policy concerns and obviated the need for Mr. Alvarez to resolve his long-1enn 

authority-to-bold question. 

Contrary to Starr's assertion, tl1ere is no inconsistency between Mr. Alvarez's testimony 

(that be had not reached a conclusion as to FRBNY's statutory aulhority to hold equity over a 

long tenn), and Mr. Ba.~ter's testimony (that although be believed the FRA aulhorized an equity 

provision, be understood Mr. Alvarez lo have not reached a view that lhe Board of Governors 

had aulhorized FRB'NY to hold the AIG equity interest). Mr. Alvarez was the gate-keeper in 

detennming whether the final Joan tenns to AlG were within the Board of Governoo' 

authorization to FRBNY; if Mr. Alvarez did not accept the proposed final equity provisions for 

either legal or policy reasons, he would find them 10 be beyond the scope oftbe Board of 

Governors' September 16 authorization. 

Starr claims - but offers no evidence-that Mr. Baxter's testimony regarding the reasons 

the Trust was created were "pretextual." See Pl. PFOF p5.4. I. Indeed, contemporaneous 

documents and the testimony of Messrs. Alvarez, Gcithner, and Hueboer support Mr. Baxter's 

explanation. See e.g., JX-172 al 5 (Trust Agreement); Alvare'l, Tr. 553, Lines 15-24; Geithner, 

Tr. 1686, Line 23-Tr. 16&7, Line 9; Huebner, Tr.6114, Lines 4-19. 

St&1T contends that the Board of Governors and FRBNY believed they lacked authority to 

obtain equity consideration for the AIG loan, but Starr's argumenl fails because the Federal 

Reserve concluded !hat it had this authority, both before anyone even contemplated the AJG 

lransaction, and again in connection with !he approval process for the AlG loan. Def. PFOF 

~ 186-209. Before il voted on September 16, Mr. Alvareudvised the Board of Governors that 

the proposed AIG loan tem1s were legal. Def. PFOF 1205. Stacr does not undermine that 

evidence by citing (I) Federal Reserve documents declaring that FRBNY had no authori1y 10 
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make equity investments (a very different transaction from receiving equity as part of the 

consideration for a loan), Def. PFOF f 1%-213, (2) documents and drafls authored by 

subordinate staff that did not accurately represent Mr. Baxter's or Mr. Alvarc-t's views as the 

chief legal officers of FRBNY and the Boartl ofGovemors regarding FRBNY's authority, Def. 

PFOF 247-48, (3) documents authored by outsiders unfamiliar with the Federal Reserve's 

legal analysis of its authority, Def. PFOF 248 n.26, and (4) other documents that Starr bas 

misinterpreted or misconstrued. See generally Def. .PFOF § III.BJ. 

Starr's arguments cannot be reconciled with the evidence. Mr. Baxter's and 

Mr. Alvarez's testimony, as well as their contemporaneous written notes and memoranda, 

demonstrate their reasonable belief that the Federal Reserve could condition a section 13(3) loan 

on the borrower's agreement to convey equity as part of the loan consideration, and in particular 

that the AIG loan was within the Federal Reserve's authority. See Def. PFOF § llLB. 

3. The Trust Was A Valid And Appropriate Owner of AIG's Equity 

Starr argues that the Trost was a sham wiih no separate identity from FRBNY. Pl. PFOF 

~125.3-25.7. Starr is 117ong. We have explained whytbis issue is not relevant to the Court's 

decision, but e1•en if it were, the Trust was a valid aod appropriate owner of AIG's equity, and 

was independent from FRBNY. 

Even if Starr were correct that FRBNY or the Treasury Depanment could not hold equity 

- and it is not - that would not make lhe equity transfer Starr has challenged illegal, because 

neither FRBNY nor Treasury ever acquired an equity interest in AlG. Def. Law Br. at 95-98. 

FRBNY created the Trust to be independent from FRBNY and the Government; the Trust, in 

tum, properly exercised its independence. Although Starr asserts that FRBNY and the 

Government "managed the Trust and exercised the Trust's ownership rights in AIG," 
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Pl. PFOF 125.6.3, Starr produces no support for its claim. Extensive negotiations by the 

Trustees with FRBNY over the Trust and with all parties in the 2011 recapitalization show the 

Trust's independence. The Trustees also testified as to their independence of judgment; Starr has 

not identified a single Trustee decision that contrndicts that testimony. See generally Def. PFOF 

1273-302 (discussing the Trustees' independent exercise of their duties). 

Starr's distorted reading of the Trust Agreement does not support a conclusion that the 

Trust and the Trustees lacked a separate identity from FRBNY and the Treasury Department. 

Although Section 2.04(d) of the Agreement sets forth FRBNY's views on the merits of AJG's 

paying back its support v.ilile not disrupting financial markets, this non-binding guidance could 

not impair the Trustees' independence. Def PFOF 1276-80. Similarly, Section 3.03(a), which 

provided indemnification rights so long as the Trustees did not undennine the taxpayers' 

interests, could not have affected the Trustees' role; the taxpayers were the Trust's beneficiaries, 

and the Trustees already owed the taxpayers a fiduciary duty. See Def. PFOF 286-88, 294-95. 

Starr has cited no provision of the Trust Agreement that: (J) directed the Trustees' decision on 

any action they took that Starr seeks to challenge; (2) prevented the Trustees from exercising 

their independent judgmen~ or (3) undermined the Trust's status as a sepilJ'ate juridical entity. 

The Trust enabled the Federal Reserve to require equity as partial consideration for the 

AJG rescue loan without activating the legitimate policy ooocems associated with having 

FRBNY bold the shares. The Trust was not a "sham," and it accomplished its purposes. 

B. Starr's Claim That The Board or Governors Did Not "Approve" The Credit 
Agreement Misapprehends The Requirements or Section 13(3) 

Starr's claim that the Board of Governors did not "approve'' the Credit Agreement, 

PL PFOF 18.7, PL Law Br. 15.0, misapprehends both the scope of the Board ofGovemors' 

authorization and, more broadly, the different roles filled by the Board and the reserve banks. 
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The Board ofGovemors does not "approve» section 13(3) loans, but rather audJorizes reseive 

banks to extend loans subject to the limitations and res1rictions the Board of Govemo11, chooses 

to impose. See 12 U.S.C. § 343 (2008); Def. PFOF 254 n.27. The Board of Governors did not 

delegate to FRBNY its statutory authority to authorize lending, as Slarr claims. See Pl. Law Br. 

f 52. Rather, the Board authorized FRBNY to exercise judgment, within identified bounds, in 

reaching final loan ten11S that were consistent with the authority conveyed. See 12 U.S.C. § 343 

(2008); Def. PFOF 254-60. Because the Credit Agreement as ultimately executed was within 

the scope of the Board ofOovemors' existing September 16, 2008 authorization, the agreement 

was authorized without the need for further fonnal Board action. See Def. PFOF \1254-66. 

Slarr does not dispute that the term sheet presented to the Board of Governors on 

September 16, 2008, was labeled "Preliminary Draft" and left some tenns blank or in brackets. 

Def. PFOF 1255. Starr also does not dispute that the Board of Governors, recognizing that loan 

terms might change before a final agreement was executed, approved the proposed interest rate 

but othe,wise authorized FRBNY to "impose conditions such as those described io the proposed 

lending facility tenn sheet, on its extension of credit to AIG.» Def. PFOF 1258. This language 

authorized FRBNY to change the terms, within the resolution's scope, "ithout the need for a 

further Board of Governors vote. 

In the days after September 16, 2008, Mr. Alvarez considered whether the evolving 

transaction terms, including the fonn of equity, fell within the authorization pro,•ided by the 

Board of Governors' September 16 resolution. During those days, he initially indicated that 

certain forms of the proposed equity ownership "will not work for the Fed." See, e.g., PTX-183 

at I. When it was decided that the equity would be in the fonn of voting preferred shai:es held by 

a trust for the benefit of !~'Payers, Chainnao Bemanke and Vice Chairman Kohn - in 
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consul1ation with Mr. Alvarez -concluded that the final form of equity fell within the 

authoriiation of the September 16 resolution. Def. PFOF 263-65. 

Although Starr disagrees with this view, the decision-makers' ioterprelation of their own 

actions should be conclusive. II makes no sense to suggest, as Starr does, that all five members 

of the Board of Governors had to vote on whether the loan's fmal terms differed so much from 

the preliminary, draft term sheet that they fell outside the original authorization. Boards have 

gatekeepers who make threshold determinations whether a vote is required in specific 

circumstances. Boards do not and should not generally require the inefficient and incongruous 

step of voting on the threshold question of whether an action falls within prior authorization. 

Here, Chairman Bemanke and Vice Chainnan Kohn, in consul1ation with Mr. Alvarc-t, 

concluded that the Credit Agreement's terms fell within the original rtSOlution. This conclusion 

was procedurally appropriate and analytically sensible; it cannot support Starr's claims. 

Even if a second formal vote by the full Board of Governors had been necessary to 

authorize the Credit Agreement, and it was not, the failure to hold such a vote would not present 

a viable basis for Starr's exaction claim. Starr has not established bow the existence of such a 

vote would have affected the resulting Cred.it Agreement or why AIG shareholders should 

receive a windfall of tens of billions of dollars based on what was, at most, a procedural misstep. 

See Cessna Aircraft Ci>. v. Dalt1>n, 126 F.Jd 1442, 1451 (Fed Cir. l997)("The primary inteot of 

a s1atutc or regulation must be to protect or benefit a class of persons in order for that class to be 

able to bring suit against the government for violating the statute or regulation."). 

C. TbeAIG Loan's Interest Rate Satisfied Section 13(3) 

Starr's arguments regarding section 14(d), I 2 U.S.C. § 357, misunderstand that provision 

and improperly attempt to use a provision about interest rates to prop up its claims about the 

equity term. Starr argues that the rates set under section !4(d) must accommodate the borrower; 
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this misreads the statute, which directs the Federal Resetvc instead to "accommodat[e] 

commerce and business" geoeraUy. 12 U.S.C. § 357. Starr, moreover, bas never sought 

compensation on the dieory that the AIG loan's interest rate violated section 14(d); certainly, 

Starr did not present any evidence of such injury at trial. If Starr oow claims that AlG's interest 

rate was not set in accordance with section 14(d), then the Court should reject this newfound 

argument. 

Section I 4(d), a broad and general directive, instructs that ''rates of discount'' (that is, 

interest rates) be established "subject io review and determination by the Board of Governors" 

and "with a view of accommodating wmmerce and business." Id (emphasis added); Def. Law 

Br. at 101-03. Atils September 16 meeting, the Board ofGovemors met this requirement by 

approving the interest rate proposed by FRBNY. JX-63 al 4. The Board of Governors provided 

this approval after determining that lending at that rate would accommodate conuneroe and 

business by avoiding the market disruptions that eou Id result from AIG' s failure - the same 

standard the Board of Governors applied when approving rates for other individual lending 

facilities. See Def. PFOF 1193 n.20; Def. Law Br. at 101-03; Alvarez, Tr. 387, Lines 16-2 l. 5 

Starr's invocation of section l 4(d) in support of irs assertion that "Federal Reserve 

extensions of credit 'are made not for profit but for a public purpose,'» see Pl. Law Br.§ 4.5.5; 

see alro id § 4.10, fundamentally misunderstands the "public pwpose" that section 13(3) lending 

6 Charging higher interest rates on the AlG loan than on other section 13(3) loans was 
consistent with section 14(d), which has long beea interpreted to permit different rates for 
different section 13(3) borrowers. See PTX-2826 at 2 (July 17, 1970 Hackley memorandum); id. 
at 8 ("{T]he Board bas established different rates, under the same statutory authorization, for 
advances to different types of borrowers even though the paper taken as collateral was of 
precisely the same nature."); PTX-742 at 191-92 (Hackley, "Lending Fuoctions of the Fedeial 
Reserve Banks: a History") C'[f]here may be different rates according to the nature of the 
borrower."). 
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serves. Emergency lending furthers the broad public interest in stabilizing and protecting the 

financial system for the benefit of the public generally, see 12 U.S.C. § 343 (2008); 12 C.F.R. 

§ 201 .4(d), aot to benefit and subsidize shareholders' risk taking.7 Lending for a public purpose, 

however, does not prohibit the Federal Reserve from profiting on a loan. Even under Starr's 

incorrect. reading of the FRA to limit consideration to interest, if a borrower properly repays a 

section 13(3) loan, the lending bank would make a profit by recouping both the principal and 

interest. 

Nor can Starr plausibly argue that the AIG rescue loan's equity term violated section 

14(d). That statutory provision's requirement that interest rates be set in a partic~lar manner has 

nothing to do with, and does not by its terms prohibit, other forms of consideration in addition to 

interest See 12 U.S.C. § 357; Def.Law Br. at 101-02. 

D. Starr's Arguments Concerning "Punishment" Are Irrelevant And Incorrect 
Because The Terms OfTbe Loan Were Not Puo.ishment For Wrongdoing 

Starr's arguments about "punishment'' simply restate its already dismissed claim that 

AIG was punished without due process oflaw. Starr, l 06 Fed. CL al 61; Def. Law Br. 

§ ll.A.4.a. Moreover, Starr's insistence that the Federal Reserve "punished" AIG, PL Law Br. 

§§ 6.2, 12.13, Pl. PFOF f 26.2, is contrary to fact. Starr cannot alter the fundamental economic 

7 Congress did not enact section 13(3) to ensure that borrowers or shareholders would he 
insulated against all fmancial risk; to the contrary, such persons are ordinarily (and properly) left 
to thediseipline of the market. See De( Law Br. at 105-06; Starr v, Fed. Reserve Banlcof New 
York, 142 F.3d 37, 42 (2d Cir. 2014) (section 13(3) loans do not encompass a duty to advance the 
interests of borrowers or their shareholders); Corbin v. Fed. Reserve Banko/New York, 475 F. 
Supp. 1060, 1068 (S.D.N.Y. 1979), aff'd, 629 F.2d 233 (2d Cir.1980)("Loans made by the 
Federal Reserve are made for a public purpose, they are not intended to serve private 
interests[.)"); In re Franldin Nat'/ Bank Secs. Litig, 478 F. Supp. 210, 217-19 (ED.N.Y. 1979) 
(Federal Reserve lending is intended "to preserve the stability of the banking s~tem, to 
minimize the losses to the public, and to reduce the possibility of grave national and international 
financial repercussions"). 
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reality that the rescue loan provided a substantial benefit to AIG and its shareholders eomparcd 

to their position in the absence of a loan. The notion that the United States "punished" AIG by 

extending a loan that saved it -and all of its shareholders - from the devastating consequences 

of bankruptcy is not only at odds with the evidence presented at trial, but defies all common 

sense. 

Indeed, President Geithner and Chairman Bernanke testified witl10ut contradiction: 

(I) that the tenns of AIG'sreseue loan reflected their judgments about the unprecedented risks 

and policy implications of lending to AIG, rather than a desire to punish AIG for wrongful 

conduct; (2) that the Federal Reserve borrowed the loan's equity tenns from provisions that 

private sector banker.; themselves had proposed, but ultimately determined were still too risky; 

and (3) that, in the financial world, the tenn "punitive" is widely understood to mean merely 

"harsh" or "expensive," such that any reference to a "punitive" loan tenn is best understood not 

to reflect a subject motivation to.inflict punishment, but rather an objective intent lo reconcile a 

loan's tenns with the poor eondition of the borrower and the heightened level of risk involved. 

See Def. PFOF' 181-84; Def. Law Br. al 99-l 00. 

Starr's argument fails for the additional reason that the Federal Reserve had no means by 

which it could "impose punishment'' on AIG. See PL Law Br. § 12.13. As this Court has 

correctly observed, "[I]f AIG had refused the eonditions of the loan agreement, AIG would not 

have been subject to any ongoing [regulatory) restrictions; AIG simply would not have oblained 

th: loan." Starr, 106 Fed. CL at 82-83. AIG was under no compulsion to accept the 

Government's offer. Instead, Al G's board voluntarily accepted the rescue loan because it was 

vastly preferable to AIG's altemativeoption of bankruptcy, ;vhich would have wiped out 

shareholders. See Def. PFOF § II. Offering AJG's shareholders a rescue that partially insulated 
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them from the coosequencesofthecompanrs bllsiness decisions, to which they already were 

fully exposed in the abseace of that rescue, simply does not amount to "punishment" See Def. 

Law Br. at 100. Certainly, the 100,000 businesses that wcm bankrupt in 2008 and 2009 in the 

absence of Government assistance would have welcomed the "punishment" thai AIG itself fittly 

accepted. 

E. Tbe Loan Tums Were Justified, And The Equity Term Was Not An 

EJtraneo1S Demand 

Sim suggests that because the Federal Reserve's loan was al all limes "fully secured," Pl. 

PFOF 21.0, the Federal Reseive must have required the equity term simply to "pick[) up a few 

dollars for 1he public treasury," unrelated to and beyond the scope of section 13(3)'s authority. 

See Pl. Law Br.§ 2.3 (b) (quoting Suwannee S.S. Co. v. /Jnired States, 279 F1d 874,877 (Ct. Cl. 

1960)). As we have demoll5lrated, however, Ille equity term was not beyond the scope of the 

Federal Reserve's staMory authority. The Federal Reserve, therefore, I\M free to C011dition the 

AIG loan on the equity term. See Pl. Law Br.§ 2.4.1 In addition, the factual premises of Starr's 

argument are inco=t: (I) the loan terms were direcily related to the substantial risks and policy 

considerations that the Board of Governors identified; and (2) C011trary to S1llrr's assertions, the 

loan was, in fac~ very risky, even with AJG's collateral. 

I. The Challenged Loan Terms Wm Direcdy Related To The Risks 

And Policy Implications Of Lending To AIG 

Starr cites cases in which the conditions placed on the provision or discretionary benefits 

bore no relationship to those benefilS. Heie, howmr, the AIG loon's terms and conditions, 

1 To the extent that Starr relies upon WJOOnstitutional conditions cases to argue that the 

equity term is an illegal exaction, Pl. Law Br.§ 2.4.1, Starrcxmflates ta alleged bck of sta/lllo,y 

authority (creating a potential illegal exaction) with a condition that is purportedly 

Ul!C()11Slit11tiona/ because it violates the raking, clause. We the1efore address Starr's 

unconstitutional conditions ari;umenlS in our tilings section below. 
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including the 79.9 percent equity term, directly related to the risks aod policy implications of 

lending to AJG. 

For example, in Suwannee Steamship Co. v, Uni1ed States, the Court dctem1ined that a 

fee, demanded in exchange for the Government's regulatory approval of the sale of a ship to a 

foreign pun:haser, did nol bear even "the remotest relation" to "whether the transfer would be 

compatible with national interests." 279 F1d at 87(1..77. "The vice of the [fee was] its 

irrelevance." Id. By contrast, the AJG loan tenns, inclllding lhc equity tean, were relevant (I) to 

compensating taxpayers for the unprecedented scale and risks of the loan; and (2) to mitigating 

policy eonccms such as the 1>indfall AIG and itS shareholders reeeil"ed from being rescued, and 

the moral hawd associated with rescuing AIG. Those considerations clearly related to the 

Federal Reserve's determinations \\tether and on 1>tat tenns to lend. See Def. PFOF § III.A. 

The Federal Reservc"s ]0311 telIIIS were based on and consistent with the terms private 

sector lenders had sought to dcl·elop but had found insufficient to entice the marxet to lend to 

AIG, further demonstrating these terms' relevance and appropriateness. See id. at§ Ill.A.I. 

Starr has not offered any expll!J)ation why it could possibly be unjustified for the Government to 

offer AIG a loan oo essentially the same commcn:ial terms (Including a 19.9 pen:cnt equity 

participation) that a consortium of private lenders considered, but ultimately rejected. 

Bc)'Ond the loan's riskiness, the equity term was indcpcodcntly justified based on policy 

grounds. As President Geithncr and Chaim1an Beroaoke testified, the equity term reduced the 

\\iodfall 1hat AIG and its shareboldm enjoyed by being rescued from a value«stroying 

bankruptcy and reduced lhe unfairness of using tax pay« funds to rescue AIG while other 

instinnions failed and their shareholders were wiped ouL Ste Def. PFOF 130-35. Also, the 

AIG loan raised excepiional moral haza!d, whicb, aloae, could have been a basis for denying the 
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loan to AIG. The Federal Reserve properly considered these policy issues when deciding 

whether and on what tenns to make the loan; the equity tenn addressed and mitigated those 

concerns. 

Starr is left to argue about the alternative mallller in which the Federal Reserve might 

have addressed the moral hazard concerns. Starr argues that the Federal Reserve addressed 

moral hazard differently in its other lending facilities, v.1thout conditioning lending on the 

conveyance of equity. See Pl. PFOF rJ 32.2.5, 32.2.7, 32.2.12. Starr's policy critique of the 

Federal Reserve's balancing of various policy considerations ignores the reasons why different 

lending programs had different terms and, in any even~ is not a viable legal basis for Starr's 

claims. See Def. PFOF § llI.F; Def. Law Br. at 100-01. 

2. The E,•idence Contradic1s Starr's Assertion Thal The ATG Loan Was 
NotRisky 

Neither the evidence nor common sense support Starr's assertion that the collateral 

securing the Federal Reserve's $85 billion loan to AIG eliminated tl1e loan's risk. As recorded in 

contemporaneous documents, President Geithner and others rte0gnizcd that the AIG loan carried 

enormous risk despite being "secured" within the meaning of the statute. See Def. PFOF ~ 148-

50; JX-82 at I (Sepl 16, 2008 Alvam handwritten notes) (although the FRBNY loan was 

secured, Geithner believed there remained "risk of loss"); DX-42) at FRBNY.STARR(CFC)-

0445444 (Sept. )6, 2008 McCollllell handwritten notes) ("Significant risk that you won't recover 

princip(al] and interest on this loan."); Geithner, Tr. 1759, Lines I0-21 (Geithner recognized that 

FRBNY might lose "billions of dollars, if not tens of billions of dollars'); JX-129 at 2 (Oct. 8, 

2008 letter from Paulson to Geithner acknowledging that taxpayers bore the risk of loss on the 

AIG loan). Starr cites to after-the-fact statements about the loan's riskiness and expressions of 

hope that the rescue ultimately would succeed. Pl. PFOF ~121.2, 21.7. Those statements, 
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however, do not refute the written evidence as well as the decision-makers' testimony about the 

Federal Reserve's contemporaneous w1derstandmg of the riskiness of the loan. As Chairman 

Bemanke testified, lending S85 billion ·•m the middle of a financial crisis, to a company which 

can't get credit elsewhere, that you don't know too mucb about because it's an msurance 

company, where the collareral is the assets of the fian, which are very hard to value and are 

certainly not marl\etable or saleable ... [and] not mdependentofthe value o(the firm ... no 

reasonable person could conclude that it was anytbmg other than a risl')' loan." Def. PFOF 

1152. 

Of course, if anyone lruly viewed the AIG loan as low-ri.sk, then the private sector would 

have provided the funding wirhout the need for Government support. The market's 

contemporaneous conduct belies Starr's litigation position. Hours before FRBNY offered the 

loan, Goldman Sachs and JP Morgan walked away from the opportunity to syndicate a private 

loan oo terms mcluding a 79.9 percent equity interest-and from the fees such a loan would 

produce - because they did not believe any private mvestors would be willing to assume the 

enormous risk inherent in any attempt to bring A!G back from the brink of bankruptcy. See Def. 

PFOF 142, 45-47.9 

Contrary to Starr's assertions, the collateral securing lhe AlG loan-ownership interests 

in AIG's regulated msurance subsidiaries-was different from aod uniquely risky compared to 

any other collateral ever accepted by FRBNY. This equity collateral (I) lacked a readily 

detenninable marl-et price, (2) was nor readily saleable, (3) faced declmes in value over time 

9 Mr. Willumstad had reported on September 15, 2008, to AIG's board of directors tha~ 
for a credit facility of$50 to $75 billion, "the expectation is that ihe banks will ultimately be paid 
in some form of equity." JX-74 at 2; see also Def. PFOF 46; Def. Law Br. at 23 & nJ. 
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\\ith no capacity on AIG's part to provide additional collateral, and (4) was expected to drop 

dramatically in value u?'!n AIG's failure or bankruptcy. See Def. PFOF ~ 153-165. 

As its primary support for the conclusion that the AlG loan wasnot risky, Starr relies on 

its assessment of AIG's valuation as a going concern. Pl. PFOF 121.6. This supposed 

valuation, however, ignores the universal consensus, shared by the Federal Reserve, AIG, and all 

of their respective advi.sors, that if AIG went bankrupt the collateral's value would drop 

immediately and dramatically. See Def. PFOF 1163-65, 350-66; Geithner, Tr. 1757, Lines 8-

12 ("Q. [W]hat was your analysis of what would have happened to the value of the collateral 

AIG was proffe,ing if AJG ended up in bankruptcy? A [O]ur judgment 1vas U1at the risk is it 

would decline sharply in value."); l'r. 1812, Lines 13-23; Bemanke, Tr. 2237, Lines 12-15 

(''(T]be collateral taken on this loan was not independent of the finn itself, and the collapse of 

the finn would have destroyed much of the collateral."). Thus, AIG's collateral would melt 

away under the very cireumstance in which the Federal Reserve would need to tum to that 

collateral for repayment. 

Market indicators corroborated the conclusion that the loan to AIG was rislJ. In 

September 2008, these indicators reOected both (I) the likelihood of an AlG bankruptcy, and (2) 

that, in the event of bankruptcy, AI G's assets would not have been valuable eoough to repay 

even its previously outstanding obligations, let alone an additional $85 billion credit facility. See 

Def.-PFOF ~ 167-71 (the roarl<et viewed an AIG default as highly likely and, in the event of 

bankruptcy, valued AIG's assets below AIG's already-existing obligations). 

Contrary to Starr's assertion, because AIG did not have any secured debt at the time of 

the AIG rescue, AIG's unsecured debt properly reOected the risk oflending to the company. See 

Pl. PFOF 21.8. As Dr. Mordecai explained, "once the revolving credit facility is put in place, it 
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basically takes the place of those senior unsecured debt claims in the capital struciure .... (T)he 

revolving credit facility bas the same seniority that the previous sen.ior unsecured debt claims 

have. !l's also backed by the same sources of repayment from the same assets as the senior 

unsecured debt claims .... " Mordecai, Tr. 7536, Lines 3-19 (discussing DX-2618). Market 

indicators showed that AlG's assets would have been insufficient to fully repay unsecured 

creditors in the event of the company's bankruptcy, confirming the substantial risk that the 

Federal Reserve faced in lending against those same assets. See Saunders, Tr. 8210, Lines 17-20 

(''with the collateral being mostly illiquid, nontraded equity interest in the subsidiaries, ... the 

loan was similar to an uncollateralized loan"). 

F. Starr's Equal Protection Claim Already Has Been Dismissed,And Section 
13(3) Does Not Require Lending On Uniform Terms And Conditions 

The Court should reject Starr's improper effort to resuscitate its dismissed equal 

protection claim, 11itlch asserts that the Federal Reserve was required to lend to all institutions on 

identical terms. Pl. Law Br.§§ 7.0, 12.14. This previously dismissed claim continues to lack 

any legal basis and improperly invites the Court to enter the policy and economic thickets of bow 

to properly price and structure emergency financial assistance in an economic crisis. See 

12 U.S.C. § 343 (2008). As already explained, the FRA authorizes the Federal Reserve to set the 

terms and conditions of individual section 13(3) rescue loans based on d.iscretioaary policy 

judgments that may vary from one loan to another, as well as on the individual circumstances 

and characteristics of the borrower and the proposed loan. See Def. PFOF fl 118-19; Def. Law 

Br. al 79-80. 

By comparing section 13(3) lending to section I OB discount window leading, Starr 

argues that AIG should have received the same terms as all other entities receiving 13(3) Joans. 

See Pl. Law Br.§ 7.4. But Starr's argument rests on Dr. Cragg's opinion that the Federal 
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Reserve should blind itself to "the actual cireumstances of [~1e] particular bonower" when 

lending through the discoun1 window - a oonsensical appl'02Cb tha1 Dr. Cragg likcncd to 

obscuring policymakers' vision with "frosted glass." Cragg, Tr. 5467, Lines 5-19; Tr. 5526, 

Line 11-Tr. 5527, Line 4; see Pl. PFOF 7.4(b). Discount window lending, howmr, is 001 

done through a "frosted glass." The lending reserve bank always knows to whom it lends, and 

different bonowers are subject to different loan tcnns depending on their characteristics. Cf 

12 C.F.R. § 201.4 (distinguishing among primary, secondary, and seasonal cred4 Even in 

section I OB discount window lending, the Federal Reserve charges a different rate to depository 

institutions jcdged lo be in less satisfactory financial C011dition. 12 C.F .R. § 201.4(a), {b); 

Baxter, Tr. 846, Line 18-Tr. 847, Line 7. 

In any mo~ by Slalllte, section 13(3) lending fundamentally differs from sectioo 108 

discount window lending. Entities receiving 10B discounl window loans are depository 

institutions that must comply with pre-existing regulations and limitations. No such restrictioos 

apply to potential section 13(3) borrowers. Gcithner, Tr. 1709, Line 25-Tr. 1710, Line 17; Tr. 

1765, Lines 16-22. Congress, moreover, expressly limited section 13(3) lending to "unusual and 

exigent circumstances." Those loans, particularly loans to individual institutions, are an)th.ing 

but routine. Under section 13(3), the Federal Reserve's decision to lend requires assessing the 

individual circumslallCCS of the non-bank instiMions seeking loans, the policies and purposes 

underl)ing specific loan decisions, and the loan's likely impact on the marketplace. See 

12 U.S.C. § 343 (2008~ Swr provided no reason in law, policy, oc ecoDOD1ks ~ty the tmns of 

every rescue loan transaction must be exactly the same oo matter the bonower's condition; 10 the 

conlI3I)', the reasons foc pennining the Federal Reserre to lailor the leans of a rtStuc lo the 

relevant circumstances of each borrower are both intuitive and compelling. 
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[I, The Penn Central Analysis Applies To Starr's Takings Claim 

Starr's takings theo!y canno1 surviie lbe analysis of any twngs framework ~use the 

loan w:is volunlary and did not hann Starr. Nevertheless, the Court should analyze Starr's 

takings claim under the Penn Central balancing test. Although Starr altempts to characterize its 

claim as a physical taking. it is llOl 

In addition, although Starr urges the Court 10 apply the uncons1itu1ional conditions 

doctrine, lha1 analysis does not Sllpport Stan's claim. That doctrine applies to takings claims 

only as 1he "rough proportionality" lest established in Do/on v. City of Tigard, 512 U.S. 374 

(1994), and the Court has already rejected such an appr0,1ch. Even if that test did apply, the 

Government did not impose any unconstitutional condition on AIG or its shamiolders. 

A. Starr Cannot Claim A Physical Taking Because Starr Ras No Property That 

Was Physically Taken 

The panies agree that lhcrc are two br0,'!d caiegories of takings: physical takings and 

regulatOI}' takings. Pl. Law Br.§ II. I.I (citing Casa de Combio Comdiv SJI. de C.Y. v. United 

States, 48 Fed. Cl. 137, 141 (2000)). The regulatory category s,;1:eps in all takings claims that 

are IIOI physical, and thus (coniruy to its name) is not reserYed for claims~ on regullllioos. 

See, e.g., A&: D Auto Sales, Inc. v. United States, 748 F.3d 1142, 1151 (fed. Cir. 2014} Starr 

disclaims a regulatory taking and argues tha1 the United States' S85 billion loan to AIG 

constituted a ph)~ical taking. See Pl. Law Br.§§ 1111-3; Def. Law Br.§ I.A & ar 62. Stan

misundcrstands, and misapplies, takings jurisprudence. 

Starr's allegarioos 11 best 61 into the rtgula1ory twng framell''Olic. As this Court 

described Stan's pleadings, "'The right to recover is not premised on the phpicol expropriation 

of a shareholder's stock; instead, it is premised on the theory that the corporation, by issuing 

additional stock for inadequate consideration, made the complaining SIOCkholder's im·estment 
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less valuable."' Pl. Law Br.§ 10.6.1 (emphasis inoriginal)(quotingSlarr, 106 Fed. Cl. at 74) 

(additional citations and quotation marks omilted}. 

A physical taking occurs when the Government seizes, physically invades, or directly 

appropriates the property owner's property. Pl. Law Br.§ 11.3.1 (quoting Casa de Cambia, 48 

Fed. Cl. at I 41, and Casira Mun. Waler Dist. v. United Stares, 556 F.3d 1329, 1332 (Fed. Cir. 

2009)). The owner's "right to possession, use, and disposal of the property" is "destroy[ed)." Id. 

§ 11.3 (quoting Boise Cascade Corp. v. United States, 296 P.3d 1339, 1343 (Fed. Cir. 2002)). 

By contrast, a regulatory taking occurs when "Government action ... does not directly 

appropriate or invade, physically destroy, or oust an owner from property but is overly 

burdensome." A & D Auto Sales, 748 F.3d at 1151; see also Anrericopters, LLC v. United Slates, 

95 Fed. Cl. 224,229 (2010} (regulatory taking occurs when "government regulations unduly 

burden private property to the point of diminishing its utility or value") (citing Yee v. City of 

&condido, 503 U.S. 519, 522-23 (1992);Hunlleigh USA Corp. v .. Uniled Srates, 525 F.3d 1370, 

I 378 (Fed. Cir. 2008)). 

Starr does not dispute that it held the same number of shares or stock certificates both 

before and after AIG entered into the Credit Agreement, Pl. Law Br. § 10.6.1, but nonetheless 

argues that the Government still effected a "par!ial (physical) taking of property." Id. § ll.3.2 

(citing Ga. Pac. Corp. v. United Slates, 640 F.2d 328 (Ct. Cl. 1980)). Slarr's argument 

misunderstands what it means to take part of an owner's property in the context of a physical 

taking. In Georgia Pacific, the Government took part of the owner's plot ofland; this 

constituted a physical taking because, although the owner retained some of its property, a portion 

of it was completely taken. See generally Ga. Pac. Corp., 640 F.2d 328. The parallel situation 

in this case would be if the Government had directly seized some number of Starr's shares, 
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leaving Starr without title or ownership 10 lhal taken stock. But it is undisputed that this did not 

happen. Starr and all the common shareholders retained the exact same number of shares before 

and after the alleged taking. For each of those shares, Starr still possessed that stock, still could 

use and vote that stock, and still could dispose or sell that stock. Therefore, no physical taking 

could have occurred. Boise Cascade, 296 F.3d at 1353 (physical taking "deStroys owner's right 

to possession, use, and disposal of the property"). 10 h1deed, Starr fails to cite a single case to 

suppon the illogical notion that a Government action that affects the value of a plaintiffs Stock, 

without actually transferring the stock, could constitute a physical appropriation. 

Thus, Starr alleges a regulatory-not physical-taking. See A & D Auto Sales, 748 F.3d 

al 1157 ("In order to establish a regulatory taking, a plaintiff must show that his property 

suffered a diminution in value or a deprivation of economically beneficial use.') {citing Lucas v. 

Sou1h Carolina Coastal Council, 505 U.S. 1003, IOI 5 { 1992), and Penn Cenlral Transp. Co. v. 

City of New York, 438 U.S. 104, 124 (! 978)).1' The Court, therefore, should apply a regulatory 

taking analysis. 

1° Contrary to Starr's characterization, the Government has never conceded that "to the 
extent a taking took place, it involved a direct appropriation of property-not a regulatory 
taking.'' See Pl. Law Br. § 11.22. From the beginning of this case, the Government has argued 
that Starr has not successfully alleged either a regulatory taking or a per se taking. The 
Government's position remained the same after trial. Earlier in this litigation, the Government 
argued t.hat Starr did not suffer a regulatory taking because no regulatiot1.1 affecting AJG 
burdened its shareholders' property interests. See Def. Memo in Support of Motion to Dismiss, 
at 26. It remains true that Starr cannot establish a regulatory taking for that reason and for the 
additional reasons discussed in the Government's opening post-trial brief. See Def. Law Br. 
§ I.E. Similarly, the Government has been equally clear throughout this litigation that Starr 
cannot eStablish that it suffered a per se (physical) taking. See Def. Reply Memo in Support of 
Motion to Dismiss, at 24; Def. Law Br. § I.A .. 

11 Of course, "not every government action that reduces a property's value is a regulatory 
taking.• Reoforce, Inc. v. United States, I 18 Fed. Cl. 632,666 (2014}. 
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B. Starr Cannot Establish An "Unconstitutional Conditions" Taking 

Starr argues that an unconstitutional condition is a coercive act indicative of duress. Pl. 

Law Br. § 12.10. The Court should not pennit Sla!:r to smuggle its dismissed, unconstitutional 

conditions claim into the duress/coercion standard. 

Fir.it, courts use Dolan's rough proportionality test to analyze unconstitutional conditions 

claims based on the Fifth Amendment's takings clause. This Court properly dismissed Starr's 

takings claim based upon the Dolan analysis, because Dolan claims only apply to land use 

regulation cases. Starr, 106 Fed. CL at 83. Second, even if that analysis did apply outside the 

conte.xt of land use regulations, Starr's claim fails because the Government and FRBNY did not 

threaten to impose any regulatory or police power restrictions on AIG's or AI G's shareholders' 

property if AIG did not accept the allegedly uneonstiwtional condition. Jd. Last, even if Starr's 

unconstitutional conditions claim did not require the Government to threaten penalties or 

restrictions on AlG's property, the equity tennis not an unconstitutional condition because it 

satisfies Do/an's rough propot1ionality test. 

J. The Court Dismissed Starr's Unconstitutional Conditions Claim 

The Court long ago rejected as legally unsustainable Starr's "unconstitutional conditions" 

claim that Starr had been wronged because ''the Government's conditions under the loan 

agreement were disproportionate to the benefits." See Starr, 106 Fed Cl. at 81. The Court 

correctly concluded that Starr could not invoke Dolan's "rough proportionality" test because ihat 

test applies only to land use e~actions. Id at 82-83. Starr cannot revive its dismissed claims by 

citing Koontz v. St. Johns River Water Mgmt. Dist .. 133 S. Ct. 2586(2013), in place of Dolan, Pl. 

Law Br.§§ 2.4, 12.10; Koontz relies on the same "rough proportionality" test the Court has 

already rejected. 
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Undeierml, Starr cites to several unconstitutional conditions cases in which the 

Government improperly ancmp<ed to condition a benefit on a plaintiff giving up rigbts to ftte 

speech or interstate travel. Pl. Law Br.§ 12.JOJ(a) (citing a string of cases cited in Koontz, 133 

S. Ct at 2596). Those cases are inapposite because the fr81llework for analyzing whether the 

Government has plac~ an unconstitutiooal condition on a benefit depends oo what pan of the 

Constitution the Govenuncnl allegedly violated. rn the context of First and Fourteenth 

Amcndmcot rights, the Go,CIIUDCll.l's ability 10 condition a benefrt is relatively narrow, the 

Government categorically "may not deny a benefit to a petWt1 on a basis that infringes his 

constitutionally protected interests-especially, his interest in freedom of speech." Perry v. 

Sindermann, 408 U.S. 593, 597 (19n). Starr does DOI allege that the Go\fflllllCllt denied its 

First or Fourteenth Amendment rights; therefore, this test does not apply. 

fn the context of the takings clause, however, detennining whether a condition is 

unconstirutiooal generally requires nothing mon: than applying the usual anal~ for takings 

claims. For regulatory takings, that is the Penn Central anal)'liis. Penn Cen/ra/ and other takings 

analyses already incolpOOltc an anal)'liis of whether a benefit or compensation provided by the 

Government to the property owner adequately compensates the propcny owner for the allegedly 

taken property. See, e.g., Bauman v. Ross, 167 U.S. 548,574 (1897) (The "incidental injury or 

benefit to the part [of an owner's property) DOI taken is also 10 be considertd. ... When ... the 

part which he n:lains is specially and directly increased in value by the public improvemen~ the 

damag~ 10 the \\ilolc parcel by the appropriation of part of it arc I~."); Bassett, New 

Mexico UC v. United States, 55 Fed. Cl. 63, 75 (2002); Hendler v. Unittd Stales, 38 Fed. Cl. 

611,617 (1997). 
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The Supreme Court has r=gnized just one rypc of rakings case ihat miuircs a separate 

uncoDStitutional condition analysis: governmental conditions arising "when owners apply for 

land-use pennirs." Koontz, 133 S. Ct. at 2594 (citing Li11gle v. Chevron U.S.A. Inc., 544 U.S. 

528,547 (2005); Dolan, 512 U.S. at 385)). 12 This case is IIOl a land-usecasc; as the Court 

previously held, an uoconstitutional coodilionslrough proportionality test docs not apply. 

2. Ena IJTheNollan/Dolan Test Applied Outside O(The La11d-Use 

Context, Starr's Claim Fails llccausc The Government's Actions Did 

Not Impose Any Regulatory Or Police Power Restrictions That 

Would Affect AJG's Voluotary Choice 

Even if the uncoostitulional conditions doctrine did apply, Starr bas nol alleged the 

regulatory, police power interforcoce with Starr's property that is necessary for an 

unconstiillfional condition to exist. As the Coon previously explained: 

Even if the Nol/an/Dolan test were lo be applied outside 1be conlcxt of 

land use exactions, the factual predicate for using the test is not alleged 

here. ... Herc, in placing urtain conditions on AIG's receipt of the S85 

billion loan, the Government was not exercising preexisting regulatory 

authority, or anything akin to a state or localily's police powers. In No/Ian 

and Dolan, the landol\ners were iesmacd from building on their laJtd, and 

the localities wOllld lirt those restrictions only if the landowners agreed lo 

certain conditions. By contrast, here, if AJG had refused the conditions of 

the loan agree,neo~ AIG would not have been subject to any oogoing 

restrictions; AIG simply would not have obtained the loan. In this way, 

ihc Government was not in a position to exploit any existing regulatory 

12 Starr cite$ lO JonowsAy v. United Simes, 133 F 3d 888 (Fed Cir. 1998). presumably to 

argue that the case suppons applying Dolan outside the land-use context. Pl. Law Br. §§ 

12.IO(a), 12.10.J(c) (citingJ011owsAyquo1ing Dolan). First, ahhough theJanowsfycourt cited 

Dolan, it ne1·er applied the Dolan test or held that the test \\OOld apply outside the oootext of 

land-use or real property. The Court merely held that, when reviewing allegations in the light 

most favorable 10 the plaintiff al the motion-to-dismiss stage (which lhe Court had converted 10 a 

molion for summ&ry judgment). the plaintiff bad sufficiently alleged coercion. Second, 

Janowsky involved radically different facts: the plaintiff alleged that the FBI had compromised 

Mr. Janowsl')l's cover during an investigation, which placed Mr. Janowsky in physical danger, 

then dutatened to remo1-e protection unless Mr. Jano\\~ky agreed to let the FBI rake over his 

property and business. 133 F.3d at 892. Those allegatiom are vastly different &om a "take it or 

leave it" offer, as Starr itself characterizes FRBNY's proposed loan. Pl. PFOF 1 13.3. 
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power lo induce the loan transaction. Because Starr has not alleged the 
occasion for coercion that was present in No/Ian and Dolan, the Cow, 
finds the test articulated in those cases inapplicable here. 

Sta", I 06 Fed. Cl. at 82-83. 

The other case on which Starr relies, Union Pacific Railroad Co. v. P11blic Service 

Commission of Missouri, 248 U.S. 67 (1918), supports the conclusion that the unconstitutional 

conditions doc1rine only applies when the Government exercises its police power or threatens to 

burden a plaintiffs rights if its condition is not met. That case-which concerned neither a 

taking nor an illegal exaction - involved a plaintiff's application for a cenificate authorizing the 

plaintiff to issue bonds secured by a mongage. ld at 68. Without the certificate, the state would 

impose "severe penalties" and invalidate the bonds. The Public Service Commission of Missouri 

granted the certificate for a fee; the plaintiff paid the fee but protested in writing, saying that it 

was paying under duress and that the fee was an unconstitutional interference with interstate 

commerce. Jd. The Supreme Court declined to address whether the fee was, in fact, 

uncons1itu1ional, but ruled that the plaintiff had paid under duress. Id at 70. The Court 

ex.plained: "Were it otherwise, as conduct under duress involves a choice, it at11,-ay; would be 

possible for a State to impose an unconstitutional burden by the threat of penalties worse than it 

in case of a failure to accept it, and then to declare the acceptaoo: voluntary." Id 

Here, by conuast, neither the Government nor FRBNY threatened penalties if AJG 

refused FRBNY's loan. Stall, 106 Fed. CL at 82-83. Just as the Government was under no 

obligation to offer any rescue loan to AIG, A!G was under no obligation from the Government to 

accept its offer. Indeed, the evidence showed that if AIG had refused Ute loan, AIG would have 

been in the same position after its refusal as it was before FRBNY offered the loan: the precipice 
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of bankruptcy. Thus, the equity tenn could not be an "unconstitutional condition" that would 

constitute a wrongful or coercive act under the duress standard. See Pl. Law Br.§ 1.2.10. 

Indeed, the Government's contract with a corporation, voluntarily undertaken by both 

parties, cannot be second-guessed at the invitation of disappointed shareholders on the theory 

that the Government's failure to offer more favorable tecms constituted an "uncoo.stitu1iooal 

condition." If Starr's theory were to be accepted, the United States would face takings liability 

to corporate shareholders every time the Government (I) provided any benefit to a corporation 

for a fee, or (2) contracted to buy a company's products or services. The Court should reject 

Starr's legally unsupported im•itation to reverse its prior decision and exceed well-established 

precedent. 

3. Even If The "Unconstitutional Conditions" Doctrine Applied, The 
Equity Term Was Not An Unconstilutional Condition 

Even if the Court were to apply an unconstitutional conditions test to the equity tenn, 

Starr's claim would fail because the equity term was directly related to the benefit AlG sought. 

When a plaintiff claims that the Government "has forced her to choose between [a benefit) and 

her right under the Fifth Amendment to just compensation," Dolan, 512 U.S. at 385-86, the 

plaintiff must prove that the Government required property "in exchange for a diSC!Ctionary 

benefit conferred by the government where the benefit sought has little or no relationship to /he 

property." Id. at 385 (emphasis added). To detennine whether a Government-imposed condition 

is an unconstitutional condition to give up just compensation for property, the Court "must first 

detemiin_c whether the 'essential nexus' exists between the 'legitimate state interest' and the 

permit condition exacted by the city." Dolan, 512 U.S. at 386 (quoting Nol/an, 483 U.S. at 837). 

If a nexus exists, the Court must then determine whether there is "rough proportionalitt' 

between the benefit conferred and the condition required - that is, the Government "must make 
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some sort of individualized detennination that tbe required [condition] is related both in nature 

and exteot to the impact of tbe [beoefit sought)." Id. at 391. 

Here, the equity tenn shares an "essential nexus" with the Goverrune,nt's legitimate 

interest. 111e $85 billion loan increased the value of AlG' s existing e.:iuity by preventing AIG 

from going bankrupt; the equity tenn moderated that windfall by having AIG pay equity as 

consideration for the loan's benefit. Jxt PFOF ,1130-35. The equity tenn also helped 

compeo.sate for the risk of the Federal Reserve's loan, and mitigated moral hazard concerns

that is, the concern that a loan to AIG on overly favorable tenns might encourage other industry 

participants to engage in risky decision making or to pass up potential private sector solutions in 

hopes of a favorable Government rescue. Def. PFOF 136-38. The equity tean, therefore, 

directly related to the Federal Reserve's legitimate interests in extending a rescue loan to AIG. 

The equity term also satisfies the rough proportionality test. The Federal Reserve made 

the "individualized determination" that the equity tenn was appropriate and "related both in 

nature and extent to the impact of the" loan's benefit. Dolan, 512 U.S. at 391. The Federal 

Reserve considered the policy reasons for offering the rescue loan and detennined that 

conditioning the loan on a 79.9 pertent equity stake, as the potential private se.:tor deal would 

have done, was both critical aod closely related to the Federal Reserve's legitimate concerns 

about (I) compensating the taxpayers for the risks of providing the largest Government loan in 

history to a company that had managed itself to the brink of bankruptcy; (2) mitigating the risk 

of this loan; (3) reducing the windfall to AIG's shareholders; and (4) addressing moral hazard. 

See, e.g., Def. PFOF 1135 (JX-172 at 4 (AIG Credit Facility Trust Agreement)); id 136 (JX-

129 at 2 (Oct. 8, 2008 letter from Paulson to Geithner acknowledging that taxpayers were 

bearing the risk of loss on FRBNY's loan); id 136 (describing conversation and notes from 
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September 16, 2008, explaining ihat, even with AIG's collateral, a loan would be risky); see also 

generally id § Ill.A. That anal~is would fully satisfy the rough proportionality test, as "[n]o 

precise mathematical C1l!C11lation is required." Down, 512 U.S. at 391. 

The private market's use of equity in commercial loans confi111ls the existence of an 

"essential nexus" and "rough proportionality'' belWeen the AIG loan's equity te111l and the 

benefit conferred by the Government Equity kickers are common in lending to distressed 

entities because the entities cannot, otherwise, adequately compensate the lender for the loan's 

risks. Def. PFOF 209, 413. Indeed, the private sector consortium that considered lending to 

AIG on September I 5, 2008, included a 79 .9 percent equity term in their proposed term sheet 

Def. PFOF 146. The Government's adoption of a similar equity term in making an even larger 

loan to AJG was not "disproportionate." 

Thus, even if the unconstitutional conditions doctrine applied in thisc<!SC-which ii does 

not - the equity term satisfied this test and cannot serve as a basis for compensating Starr. 

Finally, to the extent Starr claims that fhe "unconstitutional condition" stems from 

FRB1 Y's alleged lack of authority to condition a section 13(3) loan on an equity provision, Starr 

simply restates its illegal exaction claim, which fails for the reasons discussed above and in our 

opening brief. See Pl. Law Br.§ l2.l0.3(c) (eitingSuwannee, 279 F1d 874, an illegal exaction 

case, in its argumeat entitled "Defendant acts wrongfuUy and coercively when, as here, it 

conditions the provision of a discretionary benefit oa the forfeiture of constitutional rights"). 

The Court should dispose of Starr's illegal exaction claim in the context of that claim, not ia the 

context of an allegedly unconstitutional condition violating the Takings Clause of the Fifth 

Amendment; if the equity term constitutes an illegal exaction, it cannot also be a taking. 

Compare Ah,es v. United States, 133 F.3d 1454, 1456-58 (Fed. Cir. 1998)(taking must be based 
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on authorized Governmental action) with Figueroa v. United States, 51 Fed. Cl. 488,496 (2003) 

(If the Government action complained ofis unauthorized, "plaintiff's takings claim would fail on 

that basis."). 

IV. No Taking Or Exaction Occurred Because AJG Acted Voluntarily Aod Without 
Duress 

AJG voluntarily accepted the rescue's equity tenn; this precludes Starr's equity claims 

under both taking and illegal exaction theories. Def. Law Br.§§ LB, ll.B; i-ee Starr, 106 Fed. Cl. 

at 77-78. Nothing in Starr's 700 pages of briefing alters that reality. 

First, the evidence established that A]G's board voluntarily accepted the rescue. Starr 

presented no evidence that the Government acted coen:ively in offering to rescue AIG. Second, 

AIG voluntarily agreed lo the equity term on September l6, 2008, and the tem1s of the 

September 22, 2008 Credit Agreement were consistent with that agreement. Third, the Court 

should apply the traditional standard for duress, not Starr's invented-for-litigation "effective 

economic control" standard. Further, Starr's argument is internally inconsistent Starr argues 

that the Government gained control of AIG on September 16, 2008, but that A JG remained 

independent and without any obligation to issue equity until the September 22, 2008 Credit 

Agreement. Fourth, Starr errs in asserting that the Credit Agreement deprived the common 

shareholders of a right to vote on the rescue's equity term. The shareholders had no such right, 

and, thus, they did not lose this phantom property interest. Last, lbe AJG board's voluntary 

agreement also vitiates Starr's illegal exaction claim. 

A. AIG's Board Voluntarily Accepted The Rescue, And The Government Did 
Not Act Wrongfully Or Cocrci,·ely 

To establish ihat the AIG board did not voluntarily accept FRBNY's rescue offer, Starr 

needs to prove three separate eleroeors: that AJG's board "involuntarily accepted" FRBNY's 

tenns; that "the circumstances permitted no other alternative"; and that those circumstances 
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"'were a result of coercive acts or the other party." Def. Law Br.§ LB.I; Starr, 106 Fed. Cl. at 

77 (quoting FruhaufSw. Garment Co. v. United States, 111 F. Supp. 945,951 (Ct. Cl. 1953)). 

We explained in our opening brief why Starr bas railed to establish the three elements of 

Fruhauj's duress standard. Def. Law Br. §§ T.B.2, LB.3.b. Sidestepping the first two prongs, 

Starr argues, without legal support, that the third prong of the Fruhauf test, by itself, can prove 

duress. Pl. Law Br.§§ 12.6-12.15. According to Starr, U,e Government's allegedly wrongful 

conduct, aloog with the fact that AIG was facing bankruptcy on September 16, 2008, proves 

AJG's involuntary acceptance. Pl. Law Br.§ 12.4. This argument fails because: (I) proving 

duress requires establishing all lhree Fruhauf prongs, see Bergman v. United States, 28 Fed. Cl. 

580, 585-86 (1993); and (2) the Government did not act coercively. 

J, The Unrebutted Testimony Of The Allegedly Coerced Individuals 
Refutes Starr's Argument That AIG's Board Was Coerced 

Starr called no ATG witness to support Starr's claim of coercion and control. Instead, 

Starr relies entirely on speculation and conjecture by its experts to the effect that coercion 

somehow must have existed. Direct testimony from the board members, however, must trump 

the self-serving theories plied by Starr's experts. Accordingly, the Court should reject Starr's 

coercion claim. See Sys. Tech. Assoc., Inc. v. United States, 699 F.2d 1383, 1387 (Fed. Cir. 

1983). 

AJG's board members-the decisionmakers who agreed io the loan, both on September 

16, 2008, and September 21, 2008-testified Iha~ when the loan terms were accepted, they and 

the rest of tlte board acted voluntarily and in the best interests of AJG and its shareholders. Def. 

·PFOF 1; 67, 77, 78, 99. The board members explained, and the contemporaneous documents 

corrcborate, that bankruptcy was always an option, but that FRBNY's loan was a better 

alternative. Def. PFOF ff n, 103. AI G's board members also testified-again, without 
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contradiction-that there was no coercion. AIG's request for admission responses confUID the 

company's voluntary agreement to provide equity. See AlG Resp. to Rf A No. 15 (Pl. Post-Trial 

App'x at 595) (admitting that the AlG board concluded that accepting !he tenns of the FRBNY 

loan on September 16 was in the best interest of AIG); Resp. to RFA No. 7 (Pl. Post-Trial App'x 

at 596) (admitting ihat AIG's board undernood on September 16, 2008, that the equity it would 

provide would be "[e]quity participation equivalent to 79.9% of the common stock of AIG ou a 

fully-diluted basis,'' with the "[ijorm" of the equity participatioo "to be detennined."); Resp. to 

RFA No. 18 (Pl. Post-Trial App'x at 597) (admitting that the AIG board approved the September 

22, 2008 Credit Agreement because it concluded it was in the best interest of AIG); Resp. to 

RFA No. 19 (Pl. Post-Trial App'x at 597) (admitting that on September 16, 2008, theAlG board 

was not directed, instrocted, or otherwise required to vote in favor of the September 16, 2008 

term sheet by the United States). 

2. The Government Did Not Act Wrongfully Or Coercively 

Without any direct evidence of coercion, Starr argues that there was something inherently 

wrongful about FRBNY's negotiation of the equity tenn because of the Federal Reserve's 

position as a lender of last resort. These arguments fail. The Government and FRBNY did not 

act wrongfully or coercively when FRBNY offered AIG a take-it-<>r-leave-it loan. Voluntariness 

ceases to be a defense only when it is undermined by a threat of Government penalty or 

interference with property rigbts if the plaintiff did not assent. There was no such threat here. 

Instead, the evidence shows that, had AlG decided not to accept the AIG loan, AIG would have 

faced no adverse action from the Government whatsoever, and would have been free to pursue 

bankruptcy. 

Starr contends that, if the equity tenn was illegal, the deal was inhereotl y coettive. Pl. 

Law Br. 12.6. But Starr misapplies the case it relies upon. In Robertson v. Frank Bros Co., 132 
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U.S. 17 (1889), the Government officials required an illegal pa)'IDent or they would impose a 

penalty on the plaintiffs. Id at 18, 22-23. It was the threat that created the coercion. 

Starr next argues tha~ even if not illegal, the Government's conduct was wrongful 

because of"1breats !hat would breach a duly of good faith and fair dealing under a contract." See 

Pl. Law Br.§ 12.7. But Starr has identified no threats from either the Government or FRBNY. 

Instead, after careful deliberations, FRBNY merely offered a loan on specific terrns.13 

Starr also attacks the structure of section 13(3), which-aet0rding 10 Starr-"by 

definition, ma[ d]e the existence of duress more likely." Id. at§ 12.9. To support this argument, 

Starr notes that section 13(3) only authorizes the Federal Reserve to lend under "unusual and 

exigent circumstances~ and when no private loan is available. Id. al§§ 12.9.4-12.9.5. This 

argument does not demonstrate any actual coercion or wrongful Government "exploitation of 

temporary monopolies" in th.is case; indeed, Starr seeks to label all "lender oflast resort" loans 

legalJy suspect. See id. at§§ 12.9.4-12.9.5 (citing Prof/ &rv. Network, b1c. v. Am. Alliance 

Holding Co., 238 PJd 897,900 (7th Cir. 2001)). The Court should reject Starr's invitation to 

presume every section 13(3) loan coercive. Indeed, Starr's theory, were it actually adopted as a 

legal principle, would discourage the Government from engaging in future rescue lending to 

corporations, even !hose that desperately seek the Government's assistance, for fear of incurring 

astrooomical liability at the demand of shareholders who secood guess their company's actions. 

13 In addition, Starr cannot coojurc a threat from any action seeking to secure paymen! of 
what was owed to FRBNY or the Government, because action seeking to secure repayment of a 
loan from the Government is not the kind of sovereign regulatory action supporting a taking or 
exaction claim. SeeA & D Auto Sales, 748 FJd at 1156-57 (noting whether"the govecrment's 
actions were regulatory in nature or were designed lo protect the government's financial interest 
in repayment,» as repayment "could be viewed as non-regulatory"). 
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Starr also asserts that the Government discouraged private lending. Pl. Law Br. § 12. I I. 

It did not.14 Def. Law Br. at 30 & n.5. Noc was the deadline of the evening of September 16, 

2008, a coercive tactic by the Government, see Pl. Law Br.§ 12.12. Rather, thecommereial 

realities of AIG's impending bankruptcy required a quick decision. Def. Law Dr. at 31; Def. 

PFOF 71 & n.8. Indeed, given AJG's condition on September 16, 2008, Starr does not argue 

that it would have been feasible to have afforded the company days or weeks to consider the 

Government's bailout offer. 

Nor, as discussed above and in our opening briefs, was the loan punitive or 

discriminatory. See Def. PFOF f 181-84, 347-372; see also supra§ 2.D. 

3. Starr Offers No Evidence That An "Arm's 1-ength" Transaction 
Would Rave Taken Place On Different Terms 

Starr also erroneously contends that the FRBNY's loan to AJG does not reflect an "ann's 

length" deal because: (1) the United States controlled AIG; (2) the United States was "the 

monopoly supplier of credit" to AIG; and (3) "the process" by which AIG entered into the Cred.it 

Agreement was allegedly flawed. See Pl. Law Br. ff 12.1.2, 12.2.4-12.2.7. The United States 

did not control AIG on either September 16 or 21, 2008, Def. Law Br.§§ I.B.2, LB.3.b, nor did 

AIG improperly or involuntarily enter into the Credit Agreement, Def. Law Br. §§ LB.3.a-b. In 

addition, a lender's status as the only entity willing to lend to a borrower is irrelevant to whether 

ihe parties negotiate at arm's length. 

14 Starr contends in its proposed findings of fact that "Defendant Directly Discouraged 
Sovereign Weallh Funds from Providing Liquidity to AIG." Pl. PFOF § I J .12. Yet, none of the 
cites identified by Starr actually support this proposed finding and, as discussed in our opening 
brief, there is no evidence that any Government official took any actions to discourage any 
sovereign wealth fund from investing in AIG. Def. PFOF ~ 51-54. 
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But even if S1arr were couec1 in its allegations, Starr's reaches a faulty conclusion. 

Contrary to Starr's argument, FRBNY's loan tenns are boU1 the result of and fully consistent 

with an ann's length negotiation in which bolh sides were free to exercise their independent 

judgment as to whether or not to enter into the proposed agreement. FRBNY's loan to AIG was 

based in large part upon tenns designed by the private sec/or. Def. PFOF t 120-128. The 

potential private sector loan would have been, presumptively, an ann's-length transaction, and it 

would have included a 79.9 percent equity term. Id 146. AIG received a loan that was better 

than an arm's-length private sector transaction because no private actor was willing to lend to 

A!G at that time even with an equity tenn. 

4. Starr's .Failure To Timely Challenge The AIG's Board's Agreement 
Precludes A Finding OfDuress 

The Court should also reject Starr's duress claim because Starr failed to timely challenge 

AIG's entry into the Credit Agreement. Slarr fails to explain why it did not challenge the 

legality of FRBNY's loan at its earliest opportunity-a legally required element for a claim of 

duress. Rather, Starr sat on its hands for yea~, while benefitting from lhe United States' and 

FRBNY's enormous assistance to AIG. /d. f 483. Accorrlingly, lhe Court should preclude Starr 

from bringing a claim of duress. 

Contrary to Slarr's assertions, Pl. Law Br § I 51.6, S1arr's failure to bring its claims until 

yelrs after it had fully enjoyed AJG's rescue also precludes Starr's exaction claim. See Def. Law 

Br.§ 11.F; cf AT&T Co. v. United States, 307F.3d 1374, 1381 (Fed. Cir. 2002)("1nshort, the 

proper time for AT&T to have raised the issues that it now presents was at the time of contract 

negotiation, when effective remedy was available .... [E]vcn were AT&T to have stated a valid 

claim ... !his court's case law would require a fioding that AT&T waived lhat claim."). The 

untenable alternative would be Iha! whenever the Government's c-0ntracting ccunterparty 
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identified a potentially illegal term, the counterparty could enjoy the contract's benefits and then 

sue to avoid its own, promised performance. The Court should reject the erroneous and unfair 

rule Starr hopes to graft onlo contmct law. 

B. AlG Voluntarily Promised Eq11ity Equivalent To Common Stock On 
September 16, 2008, And Implemented That Promise Through The Credit 
Agreement 

Starr has not presei1ted any evidence to counter the fact that AJG agreed to the tenns of 

the rescue deal- including the equity tenn-on September 16, 2008. In lieu of such evidence, 

Starr trumpets the alleged import of a preliminary draft tenn sbeet for warrants that FRBNY 

never provided 10 AJG, and claims that the tenns of the Credit Agreement were "materially 

wor.;e" than the leans of the September 16 rescue. See Pl. PFOF § 12.0; id. § 14.0 (asserting that 

AlG's September 16, 2008 resolution 11~s not a real obligation with .regard to the equity term); 

id.§ 17.0 (asserting that Credit Agreement tcnns were "materially worse" than the terms 

FRBNY had offered on September 16, 2008). 

These argumenlS fail because: (1) AIG's agreement on September 16, 2008, obligated 

AIG lo convey equity equi1•alent to 79.9 percent of its common stock, in a form to be 

determined; and (2) the Credit Agreement implemented, rather than materially changed, the 

September 16, 2008 agree!ll<lnt. 

I. On September 16, 2008, FRBNY And AJG's Board Agreed To Eq11ity 
In A Form To Be Determined, Not Warrants 

On September 16, 2008, FRBNY's offer and the AlG board's resolution created an 

agieement for an $85 billion loan in exchange for, among other things, AIG's promise to convey 

equity equivalent to 79.9 percent of its common stock. The AlG board's meeting minutes and 

resolution from that day recognized lhat the approved loan included "equity participation 

equivalent to 79.9 percent of lhe common stock of the Col])Oration." Def. PFOF 173, 84. 
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Similarly, the 80.tn! ofGovernors did not approve a specific 1emi sheet for warranlS. See Pl 

PFOF 121. Rather, the Board of Governors authorized the loan conditioned oo tcnns "such 

as" those in the term sheet FRBNY bad provided 10 the Board of Governors oo the afternoon of 

September 16, 2008. De( PFOF 58, ~ I. The documentation, lhcrtfOl"C, docs not support 

the warranlS agrccmem alleged by Starr. 

Starr's obsen-alion that Mr. Baxter and Chairman Bemanke undmtood what warranlS arc 

in the con1ex1 of the description in the draft term sheet presented to lhe Board ofGovcmors, see 

Pl. PFOF 121.3-4, docs 001 narrow !he scope of authority conferml by the Boaid of 

Governors' resolution. Nor is it remarkable or relevant !hat, as the parties developed the Credit 

Agreement and the specific tmns for the equity, some people wooong for the Federal Resm-e 

lhougbl that lhe equity would ultlmately take the fom1 of warrants. See Pl. PFOF 112.3.15 

Moreo1·er, Starr presented oo evidence thlll anyone from FRB~ or the Gol"cmmen1 ever 

offered AIG a loan based upon warranlS. Instead, before AIG's September 16, 2008 board 

meeting. FRBNY gave AIG's advisors a term sheet that included the requimoent that AIG 

transfer 79.9 percent of its equity in a form to be determined. See Def, PFOF 1 62-63. Starr 

seeks ro manufacrure an issue out of whether AIG's board acrually saw the "to-be-Oetcnnined" 

tem1 sheet, Pl. PFOF 114.2, bu1 this isa red herring; the evidence establishes that the terms to 

15 To argue that the Federal Reser;e understood !he equity tenn to be for warranlS, Starr 

inappropriately relies on PTX-2736 to assert that Federal Reserve staff believed in !he evening of 

Sq,tembcr 16 that the equity would be wananlS. See Pl. PFOF 12.2.2 n.17. That exhibit was 

admitted only for the purposes of Rule 703, and the Court should not admit-and \\'C riquesi the 

Court strike Starr's briefing relying upon - the unadmitted double hearsay within that doewncot 

as evidence of what unnamed staff members believed. In any event, what the press understood 

of staff members' beliefs is irrelevant The decisioomakers' acrual decision is what maucrs. 
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which AIG's board agreed included equity equivalent to 79.9 percent of AIG's stock but did not 

resolve the equity's fo11TI. 16 

Starr's "evidence" to support its argument that the September 16 agreement was for 

warrants is incorrect, in aoy event. First, the AIG board's discussion of what would happen "if 

the equity interest took the fo11TI of warraots," Def. PFOF 184, only underscored the board's 

understanding that the equity's form had not yet been determined. Pl. PFOF ~ 12.4.3, 12.5, 

12.6. Second, A!G mistakenly filed an 8-K suggesting that a warrant had already been issued, 

but AIG immediately corrected this error the following day. Id 12.6.2. 

Starr also seems to argue that, beeauseFRBNY immediately began lending to AIG 

pursuant to demand notes, AIG did not actually agree to the equity term on September 16, 2008. 

See Pl. PFOF 'i114.0(a) & n.25, 14.1. Thisargument is baseless. The demand notes were part of 

the $85 billion section 13(3) loan. FRBNY would not have lent $37 billion to AJG between 

September 16 and September 21, 2008, without the understanding that AIG had agreed to the 

loan te11Tis as preliminarily defined by the parties on September 16, 2008. Indeed, the demand 

notes were a way to lend to AJG immediately before fuU "definitive documentation" of tbe 

Credit Facility existed. Def. PFOF 185. The notes could not reflect separate, unrelated 

16 The September 16, 2008 term sheet was not itself the complete September 16, 2008 
agreement between FRBNY and AIG. For example: (I) FRBNY discussed the te11Tis orally with 
Mr. Willumstad during a break in the September 16 AIG board meeting, Def. PFOF f 79; (2) 
Mr. Willumstad's resignation was a condition of the loan not in the written tC11Tis but orally 
conveyed to the AJG board during the September 16 board meeting, Def. PFOF 64; and (3) 
AIG conveyed its acceptame to FRBNY orally as well as in writing, Def. PFOF f74. Theiefore, 
Starr's proposed findings about the tenn sheet itself-that the term sheet contained language that 
it was 001 legally binding aod that no version of the September 16, 2008 tcnn sheet was signed 
by both parties, Pl. PFOF ff 14.3, 14.4-do not mean that AIG lacked an obligation on 
September 16 to provide 79.9 percent of its equity in return for FRBNY's agreement to provide 
up to $85 billion in financial assistance. 
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agreements to lend $37 billion outside the Board of Governors' authorization for a section 13(3) 

loan conditioned on an equity tenn. 

2. The Credit Agreement Implemented The September 16, 2008 
Agreement 

The Credit Agreement implemented lhe September 16, 2008 agreement between AIG 

and FRBNY; under the Credit Agreement, the previously promised 79.9 pereent equity interest 

took the fonn of preferred shares. Starr argues that the Credit Agreement's tenns were 

"materially worse" than the tenns FRBNY offered on September 16, 2008. PL PFOF 117 .0. 

This argument relies on the false premise that, on September 16, 2008, FRBNY offered to make 

the loan specifically in return for warrants. Although at least some AlG board members and 

advisors apparently had initially anticipated that the equity would be in the fonn of warrants, 

they also understood that the original agreement was not forwan:ants. See Def. PFOF 1 II 2-13. 

ln fact, AJG's September 2 l, 2008 board meeting minutes expressly acknowledge that the 

preferred shares were consistent with the board's authorization on September 16, 2008. See Def. 

PFOF1113. 

C. It Is Contrary To Precedent And Logic For Starr To Argue That The 
Government Controlled AlG After Al G's September 16 Resolution But That 
The Resolution Did Not Create All Obligation For Equily 

Starr argues for a new legal standard to go1•em its claim, in which a taking could be 

found if the Government gained "effective economic control" of AIG - a standard !hat neither 

this Court nor any other has recognized as sufficient to establish involuntariness for JNJl])OSCS of 

a takings or exaction claim. See Def, Law Br.§ J.B.l. Starr's "effective economic conirol" 

argument collides with both well-established precedent, and basic logic. Starr asserts that the 

Government gained effective economic control of AlGon September 16, 2008, but without any 

promise by AIG of a controlling share of its equity. 
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As the Court noted before trial, "it is unclear why, if Starr's position is to be believed, the 

(September 16] tenn sheet was binding as to control but not as to the traosfer of the 79.9% 

interest in AIG (or\\:hythe former was not simply the result of the latter)." Starr, 106fed. Cl. at 

64. After trial, that question remains unanswered. 

AIG's board was unquestionably independent from the Government and FRBNY on 

September 16. AIG's board, moreover, exercised independent judgment when it accepted the 

Credit Agreement. See Def. PFOF 1100; Oflit, Tr. 7904, Line 18-Tr. 7906, Line 5; Def. Law 

Br.§ l.B.3.b.i.l. Thus, if the September 16 agreement was not binding, AIG had no ob~gation to 

accept the Credit Agreement on September 21, 2008, and therefore, there is no basis to question 

the voluntariness of its acceptance. On the other band, if the September 16 agreement was 

binding, then the AIG board's vote on September 21 merely finalized the September 16 

agreemen~ and the vote on September 21 is legally irrelevant to this case. 

Nevertheless, even with a binding agreement on September 16, 2008, the Government 

did not control A[G when the board voted on September 21, 2008; it is undisputed the AIG board 

remained independent on that date, and neither FRBNY nor the Government nor the Trust had 

actual voting control on that date. See Gilbert v. El Paso Co., 490 A.2d 1050, 1055-56 (Del. Ch. 

[984) ("[]JI may be said that [a company engaged in taldng over another] used its right to future 

control as leverage to fashion a merger agreement more to its benefit ... [b)ut its status, however 

eohanced, remained that of an outsider, free to bargain but not to dictate terms" to management) 

(emphasis in original). 

Starr's argument is also faetu1tlly flawed. Starr argues that, when the AIG board 

approved the loan on September 16, 2008, the Government "assumed control of AIG." Pl. l'FOF 

§ 15.0. Starr then provides a laundry list of"evidence" of this contrOI. first, many of these 
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proffered examples are, on their face, unrelated to control ofihe AJG board's decisions (for 

example, !hat FRBNY hired flllllS that also worlced with AJG, Pl. PFOF § 15.9). Ultimately, 

Starr's assertion that the Goveminent assumed control of AIG on Seplember 16, 2008, boils 

down to one fact: tha1 as a condition of the rescue, the Government required that Edward Liddy 

become the company's Chainnan aod CEO. See Pl. PFOF §§ 15.0-15.13. Ye1, a lender's 

inclusion of a change of leadership as a condition to an emergency loan agreement is not an 

agreement 10 transfer control to the lender. In fact, the AIG board conducted its own diligence 

on Mr. Liddy's qualifications and independently voted lo approve him as Chainnan and CEO on 

September 18. Def. PFOF 1 lOO n.10. And Mr. Liddy's testimony confinned his independence. 

See Def. PFOF 1106.17 

In short, control that negates a board's decision requires the actual exercise of control 

over that particular decision. In its extensive allegations as to how the Government "assumed 

control" of AIG, Starr fails to address, much less prove, how the Government overcame the AIG 

11 Although we do not agree with Starr's characterizations of many of these facts, we do 
not address them in detail in this reply because we have previously demonstrated that Starr's 
control allegations are irrelevant aod incorrect. Def. PFOF § I.I (AIG acted voluntarily}, Def. 
Law Br. § LB. I (Stai:r's theory of effective economic control is notthe correct legal standard to 
analyze duress). For example, facts about who paid for FRBNY's expenses in administering the 
loan, Pl. PFOF 115.10, or FRBNY'sreview of AIG's SEC filings about the loan, Pl. PFOF 
~ 15.11, are irrelevant to A.IG's independence and voluntariness when it accepted the September 
16 deal. Similarly, the Court should reject Starr's suggestion ibat the Govemmem and FRBNY 
acted improperly between September 16 and September 21, 2008 (and beyond). On September 
16, 2008, FRBNY agreed to extend the larges! loan in human history to AIG. The bank 
prudently established a monitoring team and hired highly knowledgeable consultants. After AIG 
filed incorrect information about FRBNY's loan with the SEC, FRBNY reviewed AIG's 
statements about the loan and the Government's involvement. 

Starr also implies that Mr. Liddy knew !hat Goldman Sachs was going to bec-Omea bank 
holding company and therefore should have worked lo get AIG that status. Pl. PFOF f 15.7. 
AIG, however, never applied lo become a bank holding company and would not have been able 
to borrow more money if it did, and Starr has oever established that AJG could bave met the 
requirements for bec-Omiag a bank holding company, even if it had applied. Def. PFOF 3 I 5. 
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board's abiliiy to independently and voluntarily decide whether to accept a rescue loan in return 

for an equity interest 

D. The AIG Shareholders' Consent To The Equity Term Was Not Required 

Without evidence that AIG's board involuntarily agreed to the rescue, Starr argues that 

implementing the September 16, 2008 agreement with preferred shares deprived the AIG 

shareholders 'of an opportunity to vote on the Credit Agreement." PL PFOF § 28.0. Because 

the shareholders had no right to vote on the Credit Agreement, the board's consent to the rescue 

cannot constitute a taking oftlle shareholders' property rights. 

Starr and the other common shareholders were never entitled to vote on the Credit 

Agreement or the equity tenn. Therefore, nothing relating to such a vole could have been 

"taken" from them. AlG's charter authorized its board to issue "blank check preferred shares"; 

Delaware law permitted Al G's board to authorize and implement the Credit Agreement's equity 

tenn without a common shareholder voie. See Def. Law Br. § I.B.5. Corporate boards-not 

individual shareholders-act on the company's behalf. Delaware law does not promise 

shareholders a vote on COIJlOrale decisions to contract with or borrow from another party. 'Jd. 

Although certain actions, such as increasing the number of authorized common shares, may 

require the shareholders' appro1•al, boards arc not obligated to structure the company's lending 

agreements with third parties to provide the shareholders a separate vote. 

In any even!, Starr has no evidentiary basis for its implausible, hypothetical warrants 

agreement. According to Starr, this agreement would have had the Government pay more than 

lhe market value o[ 100 percent of AJO common stock on September 16, 2008, to exettise 
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warrants for 80 percenl of AIG common slock.11 Starr's presumption thal FRBNY or the 

Go\'ernment would have had to pay additional value to exercise warrants ignores Delaware law, 

which gives corporate boards exclusive power to de1errnine the form and value of consideration 

p.1id for stock, including "any tangible or intangible property or any benefit to the corporation." 

8 Del. Code§ l 52. Thus, had the form of equity been wa[!llnts, the Credit Agreement could 

have required the AIG board to determine that lhe exereise price of those warrants was fully 

satisfied by lhe value of the revolving credit facility, with no addilional p.1yment needed. 

Indeed, if AIG had ever believed !hat the Government would pay an addilional $30 

billion for exereising warrants, there would have been evidence oflhat understanding in AIG's 

securities filings disclosmg lhe malerial facts of the September I 6, 2008 agreement. No such 

filing, or mdeed any public or private slatcmenl or action by any party indicated that AIG 

understood FRBNY's offer to include billions in cash in addilion to the credit facility. Not even 

lhe mistaken 8-K lhat stated lhat AIG bad already issued a warranl to the Board of Governors 

indicalcd Uiat AIG anticipated such a payment. See JX-96 at 2. Starr also .has not presented a 

single analyst report or pub! ic comment on the rescue !hat described the agreement r~ched 

between lhe parties as having contemplated an additional $30 bi.Ilion payment to AIG. This idea 

exists solely in the minds of Starr's litigators. 

Starr also argues that there was "no legitimate basis" for AIG asking to waive the New 

York Stock Exchange (NYSE) rule that shareb-Olders vote whenever a company issues equity 

11 ln fact, the evidence suggesrs to the contrary !hat FRBNY at a minimum would have 
required additional compensation for any loan \\1lere the equity term was warrants for common 
stock. For example, lhe only term sheets that included warrants for common stock (lhe 
preliminary tenn sheets on September 16, 2008 that FRBNY never provided to AIG) included a 
material "ticking fee" for every quarter that the shareholders did not approve the necessary 
changes in authorized shares and par value of common stock. Huebner, Tr. 6004, Line 5-Tr. 
6005, Line 2; JX-63 at 6. 
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worth more than 20 percent of its voting rights. Pl. PFOF 128.2.5. That argument, however, 

disregards the urgency that was required to provide funds to AJG so as 10 avoid an immediate 

bankruptcy filing. The NYSE's approval of AIG's request further demonstrates the "legitimate 

basis" for the request. See Def. PFOF 105. Moreover, Starr bas not aUeged, nor can it 

establish, that NYSE rules create shareholder rights. Rather, NYSE rules define the conditions 

for a stock's listing on that exchange. Had the NYSE not aUowed AIG to invoke the exigent 

circumstances exception, and had the shareholders voted against the issuance of preferred S1ock, 

AIG still could have issued the preferred stock to the Government; shareholders would have bad 

no legal ability to block that issuance, and the NYSE would have delisted common S1ock to 

Starr's detriment. See id at 104.0S; JX-240 at 93-97. 

Because AIG's board bad the authority to consent to the reseue, the AJG Board's 

voluntary decision to issue a new equity stake in the company to the Goverrunent could not have 

been a taking. See A & D Auto Sales, 748 F.3d at 1154 (where the alleged deprivation of the 

plaintifl's property right by a third party was a "direct and intended result of the goVemment's 

actions," the Goverrunenl may still only be liable for a taking "if the third party is acting as the 

government's agent or the government's influence over the third party was coercive"); Texas 

State Bank v. United Stales, 423 F.3d 1370, 1377 (Fed. Cir. 2005) (noting that there is "no 

potential taking" of a plaintiff's property right if"the third party has exercised its own 

discretion" in agreeing to deprive the plaintiff of its property). Indeed, regardless whether AJG' s 

board was authorized to consent to the rescue, ~s voluntary decision could not have resulted in a 

taking. &e, e.g., B&G Enters., Ltd v. United Stales, 220 F.3d 1318 (Fed. Cir. 2000)(analysis of 

the United States' tiabiliiy for a taking turned only oo whether the United States coerced 
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California into enacting legislation that allegedly constituted taking, and not on whether 

California had improperly deprived the plaintiff of its property). 

In short, AIG's board exercised its authority to voluntarily agree to a rescue package that 

saved AIG and provided eq11ity to the Go1•ern.ment. No taking can occur under such 

circumstances. 

E. The AlG Board's Voluntary Agreement Vitiates Starr's Illegal Exaction 
Claim 

The AIG board's voluntary agreement to the terms ofFRBNY's rescue loan also 

forecloses Starr's iUegal exaction claim. Binding Supreme Court and Federal Cim1it precedent 

clearly establishes that voluntariness vitiates a claim of illegal exaction, unless the violated 

statutory provision was enacted for the benefit and protection of the party claiming injury. See 

Def. Law Br.§ 11.B;Am. Smelling & Refining Co. v. United States, 259 U.S. 75, 78-79(1922) 

(rejecting 11n illegal exaction claim when "the statutory requirements [allegedly violated] were 

for the protection oftbe United States" rather than the plaintifl). 

Starr's proposed conclusions of law do not mentioo the voluntary payment doctrine or the 

Federal Circuit precedent applying it to exaction cases. Instead, Starr cites decisions in which 

courts pennitted recovery because the particular statutory provisions at issue were for the benefit 

oftheplaintiffs. See, e.g.,AIJ,11skaPipe/ineServ. Co. v. UnitedStates,624F.2d 1005, 1017-18 

(Ct. Cl. 1980); Finn v. United States, 428 F.2d 828, 831 (Ct. Cl. 1970); Chris Berg, lnc. v. 

United States, 426 F.2d 314, 317-18 (Ct. Cl. 1970); Rough Diamond Co. v. United States, 351 

F 1d 636, 639-40 (Ct. Cl. 1965) ( explaining that the statutory provision at issue in Suwannee S.S. 

Co. v. United States, Sprague S.S. Co. v. United States, and Clapp v. United States "was 

evidently for the benefit of' the plaintiffs). 
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Those cases do not apply here, because Congress did not enact section 13(3) "for the 

benefit" of a borrower's shareholders. In Lucas v. Fed. Reserve Bank of Richmond, 59 F.2d 617, 

621 (4th Cir. 1932), the court held that a private party could not challenge a lending decision as 

beyond the Federal Reserve's authority because "no one can complain of such action except the 

govemmen~ lbe sovereign wltich created and limited its powers." Starr, thus, cannot establish 

that any allegedly violated portions of section 13(3) were enacted to protect borrowers from 

being asked to provide equity as consideration for receiving taxpayer-backed rescue loans. To 

the contrary, courts have repeatedly recognized that Congress allowed section 13(3) lending for 

the benefit of the public interest and 10 protect the economy and financial system, not the private 

inrercslS of borrowers, much less their shareholders. See Def. Law Br. § D.B. Congress's 

attitude toward individual borrowm seeking a Government loan can be gleaned from the 

statutory coodi1ions tha( must be met before a section 13(3) loan can be made and the discretion 

conferrod upon the Federal Reserve 10 de1eanine whether to lend. Like Lehman Brothers, and 

thousands of other businesses, most would-be borroweis must face the discipline of the markets, 

however painful that may be to them. Jn sum, section 13(3) does not afford a distressed 

corporation's shareholders an entitlement to any rescue at all, let alone a rescue on the windfall 

terms that Starr has demanded in this litigation. 

Starr asserts that after the Supreme Court's decision in United States v. &lmonston, 181 

U.S. 500, 51 I (1901), 19 several courts found illegal exactions where money was voluntarily paid 

as a result of an unauthorized Government demand. Pl. Law Br. §§ 8.1-8.2. These cases, 

however cannot support Starr's position, because they are far afield from the circumstances here, 

19 Edmonston, and additional Supreme Court and other authorities holding that 
voluntariness vitiates a claim of illegality, are discussed in further detail in our opening brief. 
See Def. Law Br.§ 11B. 
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where (I) a company received a cotnmercial offer from the Government which the company was 

free to reject, and (2) the company voluntarily accepted the offer. 

Starr's citation of American Airlines, Inc. v. United States, 551 F.3d 1294 (Fed. Cir. 

2008), illustrates our point. That case turned upon statutes requiring persons entering the United 

States lo pay fees to !he Government; the Government compelled airlines to pay such fees that 

they failed to collect. Id. at 1296, 1299. The airlines were offered no choice but to pay, and !hey 

paid. The court held that the Government misinterpreted the statutes to impose liability on the 

airlines for the uncollected fees; accordingly, the already-paid fees were returned to the airlines. 

Id at 1303. Here, in contras~ AIGwas not obligated to deal with the Government at all, and 

certainly was not required 10 provide equity because of the Government's misapplication of a 

statute that required such payments. Instead, AIG requested a loan from FRBNY; AIG bad no 

entitlement to any loan, let alone a loan offered on more generous terms; and AIG had the ability 

lo decline to accept the loan that it was offered. Further, the Federal Reserve had unfettered 

discretion 10 refuse to extend a loan to AJG, or anyone else. Consequently, AIG was not 

required IO pay the Government as a condition of operating its business, as would be necessary to 

establish ao exaction like the ooe found in American Airlines. Plaintiffs cannot recover for an 

illegal exaction when the underlying transaction was voluntary. Def. Law Br. at I 04 (citing 

maxim vo/e111i non fit injuria and related cases). Al G's voluntary acceptance of a benefit it was 

not required to accept waived any claim of alleged illegality. 

The remaining cases Starr cites, Pl. Law Br. § S.2, similarly fail to establish that an illegal 

exaction claim can survive voluntary acceptance. Starr's cases do not support its claim because 

none of lhem involved a voluntary acceptance of an offer that was not required to be made at 

some other price. Iostead, Starr cites cases where (l) statutes or regulations entitled plaintiffs not 
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to pay money that the Government required them lo pay;20 or (2) the Government and plaintiff 

have an existing contractual relationship from which a dispute arose.21 Because AIG chose 10 · 

request and accept a rescue offer that the Government had the discretion but not the ob~galion to 

provide, the United States cannot be held liable for an "exaction" that Starr now claims was 

illegal. 

V. Starr's Failure To Demonstrate Economic Loss Ts Fatal To Both Its Takings And 
Exaction Claims 

Starr's takings and exaction claims for t!Je equity term fail for the independent reason that 

Starr bas provided no Cl'idenoc that the class members suffered any economic loss as a result of 

the Government's actions. The Fifth Amendment provides no recovery where there bas been no 

loss. &e Def. Law Br.§ l.C.l; Brown v. ugal Found. of Wash., 538 U.S. 216, 237 (2003) (if 

the claimant's "net loss was zero, the compensatio~ that is due is also zero'). To prove 

economic loss, Starr bears the burden of establishing "what use or value its property would have 

20 Eastport S.S. Corp. v. United States, 372 F.2d 1002 (Ct. Cl. 1967)(vessel owner 
required to pay fee in exchange for approval}; Aero/ineos Argentinas v. United Stales, 17 F.3d 
1564 (Fed. Cir. 1996) (airlines required to pay certain fees to house, sustain, and guard aliens 
seeking political asylum); C-Onlinental Airlines, Inc. v. Uniled States, 71 Fed. Cl. 482 (2007) 
(same situation as American Airlines); Uniled Slates v. Bes/ Foods, Inc., 47 C.C.P A. 163 (CusL 
& Pal App. 1960) (IIllporter required lo pay tariffs imposed by Presidential proclamation); 
Ever sharp, Inc. v. United States, 125 F. Supp. 244 (CL Cl. 1954) (profits required to be paid by 
War Contracts Price Adjustment Board); O'Bryan v. United States, 93 Fed. Cl. 57 (pennittee 
required lo pay rent pursuant to permit); Bautisto-Perezv. Mukasey, No. C07-4192, 2008 WL 
314486 (N.D. Cal. Feb. 4, 2008) (fingerprinting fee required to maintain immigration status); PSI 
Energy, inc. v. United States, 411 FJd 1347 (Fed. Cir. 2005)(utilities required to pay special 
assessment tax on speot nuclear fuel); Lancashire Shipping Co. v. United States, 4 F. Snpp. 544 
(S.D.N.Y. l'f33) (vessel required to post bond before disembarking and make penalty payment); 
and Siar Motor Co. of Cal. v. United States, 4 I F.2d 901 (Ct. Cl. 1930)(manufacturerrequired to 
pay additional excise tax); 

21 JomesShewan & Sons, Inc. v. United States, 73 Ct Cl. 49 (1931) (Navy bre.ached by 
cancelling contract and requiring waiver of outstanding invoices before remitting payment for 
agreed-upon invoices). 
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had but for the government action." A & D Auto Sales, 748 FJ<l at 1157; see also Brown, 538 

U.S. at 240-41. 

Starr makes no attempt to satisfy this requiremen~ and the evidence does not support the 

ex.istence of economic harm. Absent the rescue, AIG would have collapsed into bankruptcy, 

rendering Starr's shares worthless. See Def. PFOF 'j'j 350-72. Rather than attempting to prove 

economic loss, Starr seeks to evade the requirement by (1) arguing that it has a physical taking 

claim, and (according to Starr) the requirement to show economic loss does not apply to physical 

takings claims, (2) recharacterizing its disappointment in not being awarded more of the value 

created by the rescue as "economic loss," (3) contending that the "but for'' standard of economic 

loss is inapplicable to its illegal exaction claim, and (4) seeking to shift the burden to the 

Goventment to establish the absence of economic loss. Each of Starr's arguments is legally and 

factually deficient 

A. Regardless Of Bow Starr Characterires Its Takings Claim, Starr Must 
Demonstrate That The Class's Shares Would Rave Had Greater Value In 
The Absence Of Any Government Rescue 

The Court should reject as untenable Starr's argument that it has no need to prove 

economic loss because its claim is a physical, rather than regulatory, taking. See Pl. Law Br. 

§ 19.1. Indeed, Starr's reliance on this argument only underscores the fact that the challenged 

transaction bcnefitted AIG's shareholders. 

First, Starr did not suffer a physical taking. The United States did not cause a change in 

the number of AIG shares each shareholder had throughout the Credit Agreement Class period. 

See Def. Law Br. § I.A. 

Second, the Fifth Amendment requires a showing of net economic loss regardless of 

whether the claim is a regulatory taking or a direct appropriation. See Brown, 538 U.S. at 240-41 

(holding in per se taking case that there was no violation of the just compensation clause when 
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the owner's "pecuniary loss" was zero); A & D Auto Sales, 748 F.3d at 1157 (holding ina 

regulatory taking case that plaintiff must show value "but for the government action"). Starr's 

argwnent that there is a "different analysis" for regu Iatory iakings as opposed to physical 

iakings, see Pl. Law Br. §§ 19.1-19.4, collapses under cstabti.shed precedent. Although a 

regulatory takings analysis does include some unique factors {such as whether the Government 

conduct affecled investment-backed expectations, see Def. Law Br. § Il.E), the need to establish 

economic loss is not one of these. Wheiher the requirement is phmsed as a need to prove 

"pecuniary loss," Brown, 538 U.S. at 240, "nel loss," id. at 240 n.ll, "economic loss," A & D 

Auto Sales, 748 F.3d at 1157, or"adiminution in value," id., a takings plaintiff can only ask "to 

be put in as good a position pecuniarily as if his property had not been taken." Brown, 538 U.S. 

al 236 (quoting Olson v. United Stales, 292 U.S. 246,255 {1934)). Accordingly, plaintiffs must 

"show what use or value its property would have but for the government action." A & DAuto 

Sales, 748 F.3d at 1157. Although A & D A11ro Sales was a regulatory takings case, the Fedefal 

Circuit relied on Brown, a per se taking case, in its analysis of economic impact for the 

proposition that •~ust compensation fora net loss of zero is zero." 748 F.3d at I 157 (quoting 

Brown, 538 U.S. al 240 n. I I). 

Third, case law offers no support for Starr's attempt IO limit Brown lo situations "where 

the Government has not itself received the property taken:' Pl. Law Br.§ 19. l.S(e). In Brown, 

the Supreme Court did not tie tl1e plaintiffs' obligation of proving economic loss lo the facl that a 

charily designated by the GovelllJJlent, rather than the Government itself, bad received the 

plaintiffs' property. See Brown, 538 U.S. at 235-37. Rather, the basis for the Court's decision 

was clear: even when the Government directly appropriates property, the Fifth Amendment 

mandates compensation only to the extenl necessary to place the property owner in the position 
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he would have been in ''if his property bad not been taken." Id. at 236. Where the plaintiff 

cannot prove any value that it would have retained but for tl1e Government's actions, no recovery 

is possible. Id. at 240 n.11; see also Texas State Bank, 423 F.3d at 1375 (Brown "hold[s] that 

tnmsfer of interest earned in IOLTA accountS to pay for legal services for the poor constiruted a 

per se taking, but that no compensation was due because there was no net loss to the clientS who 

owned the principal'} 

Attempting to distinguish Brown, Starr mistakenly focuses on the value the Government 

received, rather than Starr's loss. Black-letter law, however, provides that a plaintiff can only 

recover for its own loss, and not for the Goverruoent's gain. See, e.g., Brown. 538 U.S. at 235-

36; Kimball la11ndryCo. v. United States, 338 U.S. I, 5 (1949); Def. Law Br.§ LC.I. Like the 

plaintiff in Brown, Starr has no evidenre of any value it would have retained but for the 

Government's actions. Without such a loss, Starr's claim for the value created by the 

Government must fail. 

B. AIG's Post-Rescue Stock Price Does Not Reflect What Was Taken Or 
Exacted Because It Docs Not Measure Any Loss Experienced By The Class 
Members 

Unable to show economic loss as required by Brown and A & D Auto Soles, Starr seeks to 

redefine "economic loss" to include Starr's disappointment in not receiving an even greater share 

of the rescue's benefits. Starr's attempted recharacterization relies on the following flawed 

arguments: (I) Stair's belief that it was entitled to a rescue without an equity term, (2) "just 

compensation" should be increased to capture any benefit the Government received for providing 

the rescue, (3) AI G's value -and Starr's economic loss - shou.ld be assessed based.on some 

subjective "intrinsic" value rather than the real-world, market value of itS assetS in the actual 

marketplace, and (4) the provision of liquidity that saved AIG should be iteated as distinct from 

the Government's receipt of equity in AIG. Starr's argumenis fail first and foremost because the 
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recharacterization does not satisfy the economic loss requirement of Brown and A & D Auto 

Sales. Nevertheless, each of Starr's argumenlS fail for the additional reasons discussed below. 

I. Starr Had No Property Interest In A Rescue Without An Equity 
Term 

Starr's use of Al G's post-rescue share prices to calculate the claimed compensation 

violates the principle that Starr can recover only for the takmg or exaction of a property interest 

that it possessed. See, e.g.,Am. Pelagic Fishing Co. v. United States, 319 F.3d 1363, 1372 (Fed. 

Cir. 2004); Texas State Bank, 423 f Jd at 1380-SJ. "[A) taking claim cannot be supported by 

asserting ownership in a property interest that is different and more expansive than the one 

actually possessed." Rogers Truck line, Inc. v. United Slates, 14 Cl. Cl. 108, 114 (1987). 

Failure to identify a property interest cognizable under the Fifth Amendment "is fatal not only to 

[plaintifl's] takings claim, but also to its illegal exaction and due process claims." Texas State 

Bank, 423 F.3d al 1380. 

Starr had no property interest in, and has no right to recover, the value its shares 

hypolhetically might have had if FRBNY had ag=l to lend to AIG wilhout tbe equity term. 

Neither Starr nor AIG had a right to any iescue at all, let alone a windfall rescue containing no 

equity term whatsoever. See Def. Law Br. § I.D.2. Certainly, commOfl stock in ATG did not 

come with a property interest entitling its bolder to a Government rescue. Section 13(3) did not 

obligate FRBNY to loan to AIG to prevent the company's failure; indeed, lhe vast majority of 

1roubled companies in 2008 and 2009 did not receive Government assistance. The decision to 

provide a rescue loan under section 13(3) was entirely discretionary, as were the terms on which 

ihe loan could be conditioned. See Def. Law Br. § II.A.I. These decisions belonged solely to 

the Board of Governors and 10 FRBNY. Starr cannot recover as "loss" the hypothetical value 

that might have been created by an alterrative rescue; Starr never possessed or had a right to that 
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hypothetical value.12 See United States v. Randv, 389 U.S. 12[, 124-25 (1967) ("[ijfthe owner 

of the fast lands can demand pon site value as part of his compensation, he gets value of a right 

that the Government ... can grant or withhold as it chooses.") (internal quotation marks 

omitted). Starr's expert improperly calculated Starr's "loss" based on post-rescue (September 

24, 2008) stock prices, which is equivalent to "asserting ownership in a property interest that is 

different and more expansive than the one actually possessed" by Starr. See Rogers, 14 CL Ct. at 

114. 

2. Starr ls Not Entitled To A Recovery Reflecting Value Cnlated By The 
Rescue 

Starr also cannot be compensated for value that the Government created. See Def. Law 

Br.§ LC.I.a. It is beyond dispute_that the rescue loan increased the value of Starr's shares. See 

Def. PFOF fl 347-61. Long standing precedent, moreover, establishes that the Government "in 

fairness should not be required to pay" value that "the government iiself created." United States 

v. C-Ors, 337 U.S. 325, 333-35 (1949). Indeed, the cases on which Starr relies only confirm this 

well~tablishcd rule. See, e.g., Almota Farmers Elevator & Warehouse Co. v. United Slates, 

409 U.S. 470,476 n.3 (1973) (reasoning that "action by the Government" did not "contribut[e] 

any element of value" to tl1e property found to be taken); United States v. Re)ll101ds, 397 U.S. 14, 

17-18 (l970)("The owners ought not to gain by speculating on probable increase in value due to 

the Government's aciivities."); United Stares v. Fuller, 409 U.S. 488, 498 (I 973) t'[T)he 

Government as condemnor may not be required to compensate a condemnee for elements of 

value that the Government has created."). Additionally, courts will not calculate 'just 

12 In any even~ such a measure of economic harm would compensate Starr for value 
created by the Government's action, raiher than for the value of its shares preceding any such 
action. See infra,§ VI.B. 
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oompeasation" in a manner that would result in "manifest injustice" to the "public that must pay 

the bill." United States v. Commodities Trading Ccrp., 339 U.S. 121, 123 (1950). Using the 

market value of AIG's post-rescue stock in the manner Starr advooites would result in a 

"manifest injustice" to the public by delivering to common shareholders aJI of the value created 

by the taxpayer-fimded, Government rescue. 2
3 

3. Starr Cannot Recover Value Created By The Govemmeat By 
Arguing That The Rescue Merely "Restored" A1G's "Intrinsic Value" 

Starr argues that AJG's September 16, 2008 share price should not be used to measure 

harm because it did not reflect AJG's "intrinsic enterprise value." Starr's position is 

economically, factually, and legally unsound. 

First, the Court should reject Starr's argument that the value of AIG's stock after 

September 15 was not attributable to the Government's assistaoee, but instead reflected the 

stock's "restored" or "intrinsic" value rebounding after a "temporary" liquidity crisis. By 

September 24, 2008, AIG's marlcet capitalization was $47.6 billion, a $42.6 billion increase over 

AJG's market capilalization before the rescue. See DX-2747. That $42.6 billion increase, along 

with the S5.0 billion of pre-rescue shareholder value that would have been lost had A!G filed for 

bankruptcy, reflects the value created by FRBNY's loan. 

Second, Starr's assertion that Al G's stock prieeon S~tember 16, 2008, was below iis 

"intrinsic value" reflects an after-the-fact disagreement with the investors wlt-0 set the stock price 

23 The American taxpayers ultimately received a modest 5.7 percent annualized return on 
theeDOITTIOUS risks of lending to AIG. See Mordecai, Tr. 7540, Line 15-Tr. 7541, Line 21; DX· 
2619 (Mordecai Demonstrative). If Starr's position is accepted, taxpayers would instead suffer a 
significant loss for their efforts. Indeed, Starr's apparent assumption that a corporation's 
shareholders should be entitled to all of the rewards of a Government rescue loan, while 
participating in none of its risks, would only discoumge the Government from future rescue 
lending, as rescue loans made on the lopsided tenns that Starr now demands would more 
frequently result in substantial losses to taxpayers. 
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on that day by trading millions of AIG shares. As Starr's experts have acknowledged, Al G's 

shares were actively traded on September 16, 2008, in an efficient market Accordingly, each 

trade reflected the value that individual buyers and sellers assigned lo each share. In the 

aggregate, those trades reflected AIG's market value, including rlie company's substantial 

liquidity risks.24 Starr's disagreement with the market's real-time analysis cannot change the 

fact that-had Starr sought 10 sell its shares on September 16- it would have received the 

market value of those shares, not some alleged "intrinsic ,•alue." 

The near-zero price on September I 6 reflected the market's recognition (I) that AIG 

shares likely would be worthless in a bankruptcy, but (2) that the shares retained some minimal 

"option value'' because of the possibility of a rescue. See Def. PFOF 369. Indeed, Starr's 

experts agreed that AIG's near-zero share price on September 16, 2008, reflected AI G's value 

given the company's substantial liquidity needs. See Kothari, Tr. 4898, Line 23-Tr. 4899 Line 6; 

Cragg, Tr. 8755, Line21-Tr. 8756, Line 6. 

Next, Starr attributes the decline in AI G's market price on September 16, 2008, to 

generalized market conditions. This analysis is twice flawed. First, comparisons of AIG with 

other institutions that were exposed to the same market conditions (including a comparison done 

by Starr's own expert) strongly indicate tbat factors specific to AlG account for the dramatic 

drop in AIG's stock price before September 16, 2008. See Def. PFOF 1399. Second, even if 

24 Starr's effort to point to certain individuals who believed that AIG's stock was lrading 
below itS inirinsic value, see, e.g., Pl. PFOF 37.5.S, does not vitiate the reliability of the market 
price set by the more than one billion shares actually traded on September 16, 2008, as the core 
measure of equity value. Necessarily, in any market, some people believe that fuwre prices will 
rise and others think prices will fall - otherwise no one would buy or sell. If, on September 16, 
2008, Starr truly believed AIG was trading below some knowable, intrinsic value, one would 
have expected Starr to acquire enormous holdings in the !ower-than-intriosic value shares
Starr's failure to make such an investment undennines its after-the-fact claims. 
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general market conditions affected AIG, those conditions are not irrelevant to the value of Al G's 

stock. &e Pl. Law Br.§ 19.6; Pl. PFOF ~12.2-2.7, 7.0, 37.5.4-37.5.7. All property is ultimately 

valued based upon the interests of potential buyers and sellers in the market. There is, therefore, 

no economic basis for valuing Stan's shares above the marl<et price. See United Stores v. Miller, 

317 U.S. 369,374 (1943); see also Pl. Law. Br§ 18.0. 

Starr's "intrinsic value" analysis also finds no support in the law. Takings claims are 

properly valued at the time of the taking using objective, market-based values. Case law 

provides no support for Starr's demand for use of a subjective valuation method selecting a date 

well before the alleged taking of their property. See Miller, 317 U.S. at 374. To hold otherwise 

would present the Government with the impossible task of deciding whether to take property 

without the ability to measure the property's value. 

Finally, Starr's "intrinsic value" argument conflicts with the evidence. By claiming that 

AIG's September 16 stock price was artificially low, Starr argues that the post-rescue increase in 

AIG's stock price "restored" value that was always present. But the facts do not support Starr's 

efforts to portray AIG as a healthy, solvent company before the rescue. See, e.g., DX-130, DX-

434 at 2 Qetters from Starr's CEO to AIG's boaro highlighting the "persistent and seemingly 

endless destruction of value atA!G" prior to the rescue); Lee, Tr. 7074, Line 7-Tr. 7075, Line 

I 7, DX-382 (Jl'Morgan concluded on September 15, 2008, that AfG had a liquidity need of$50-

S60 billion). It cannot be disputed that AIG faced increasingly dire financial difficulties in the 

months preceding the rescue, and that the company itself acknowledged that it faced imminent 

failure several days before Lehman weekend. See Def. PFOF 1125-54.:zs 

25 Further, the Credit A~ment Class's asse11ion that AIG did not engage in 
"irresponsible e~ ante risk-taking," Pl. Pact Br.132.1, is contradicted by the claims of AJG 
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The depth aod persistence or AIG's financial problems after the $85 billion rescue loan 

further demonstrate the severity orthe company's finaocial problems before September 16. See, 

e.g., Def. PFOF 11172-80; 487-9 (AIG required teas or billions of dollars of additional suppon 

just weeks after FRBNY made an S85 billion credit facility available tO AIG).z. Contrary to 

Starr's claim, AIG faced much more than one bad weekend, and its price on September 16, 2008, 

reflected that fact. 

4. Starr Cannot Rwwer The Value Created By The Rescue By Treating 
The Pro1·isioo Of Liquidity That Saved AIG As Distinct From The 
Government's Receipt Of Equity In AIG 

The record does not suppon Starr's attempt to isolate the equity tenn from the rest of the 

rescue transaction. It is not the case, as Starr appears to argue, that (I) on September 16, 2008, 

the Government agreed to provide AIG an $85 billion rescue loan, and then (2) a week later, in 

shareholders in a class action concerning alleged Federal securities laws violations relating to 
AJG's CDS and securities le.nding practices in 2008. See Comp!., In re AIG 2008 Sec. Litig., No. 
08-CV-4772 (S.D.N.Y.), Dkt. 95 (S.D.N.Y. May 6, 2009) (In re AJG'). Last week, the district 
court approved the settlement of these claims for S970.5 million, including $960 million from 
AIG. See Judgment and Order, In re AJG, Dkt. 518 (Mar. 20, 2015); see also Stipulation and 
Agreement of Settlement, In re AJG, Dkt. 445 (Sept. 12, 2014), at 8, 13, 16. The In re AJGclass 
consists of purchasers of AIG common stock from March 16, 2006 to September 16, 2008. See 
Dkt. 445 at I 6-17. Although Starr was exempted from that class due to a prior seltlement with 
AIG, the class undoubtedly includes numerous other members of the Credit Ayeemenl Class. 
We request that the Court take judicial notice of the AIG shareholders' claims and recovery of a 
settlement upon claims that they suffered losses attributable to the CDS and securities lending 
practices that brought AIG lo the brink of bankruptcy, when al the same time, many of those 
shareholders are suing the United Stales for rescuing AIG from the very same conditions. Fed. 
IlEvid. 201. 

26 The record offers no support for Starr's effort to dismiss all subsequent extensions of 
additional assistance as a result of the initial credit facility's onerous lenns. For example, the 
assistance provided in October and November 2008 was structured to eliminate the financial 
burdens of lbe two lines of business that caused the most significant problems-securities 
lending and AIGFP's CDS portfolio. These problems existed long before the Government 
rescued AJG, and were the chief reasons AIG needed a rescue loan in the first place. See Def. 
PFOF 4-17, 172-77. 
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ao unrelated decision, FRBNY demanded 79.9 percent of AIG's equity. See Miller, 317 U.S. at 

376-77. As made plain by all of the testimony and contemporaneous documents, Government 

officials, AIG management and directors, aod market participants, all understood that as a 

condition of the Government's provision of liquidity on September I 6, 2008, the Government 

would receive an equity stake in AIG "equivalent to 79.9 percent of the common stock of 

(AIG]." See JX-74 al 13; De( PFOF 73-74, 79, 84-86; Def. Law Br. 40-42. 

In any event, the Supreme Court has held that if a Government project is completed in 

steps, but w-as intended from the beginning lo affect certain property, the owner of property 

affected in later stages oflhe project may not be compensated for any increases in value to his 

property due to the Government's earlier action under the same transaction. See United States v. 

Reynolds, 397 U.S.14, 17 (1970); Miller, 317 U.S. at 376-77; United States v. Land, 213 FJd 

830, 834-35 (5th Cir. 2000); see also Carolina Plating Wor.b, Inc. v. United States, 102 Fed. Cl. 

555, 561 n.5 (2011 )(describing the "Miller Doctrine" as the proposition that plaintiffs are "not 

entitled to any enhancement in value associate.<! wilh an action that would not have occurred but 

for the taking"). Faced with a clearly i.nlegratoo transaction, Starr cannot select whichever date it 

wants to act as the valuation dale. Rather, the Court should measure the allegro harm by the date 

of the project's initial authorization, Miller, 317 U.S. at 377, which in this case was September 

16, 2008. 

C. Starr's Failure To Prove Its Shares Would Have Had Value Io The Absence 
OfThe Government Rescue Defeats Its Enction Claim As WeU 

Starr argues that illegal exaclion claims are no! subject to a "but for" requirement for 

showing economic loss. See Pl. Law Br.§ 19.5. This position ,misconstrues exaction law. 

Because illegal exaction cases are "those in which 'the Government has the citizen's money in 

its pocke~"' Eastport, 372 F.2d at I 008 (citations omittoo), the essence of recovery for any 
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illegal exaction is the return of property exocted by the Government. Because Starr cannot 

demonslrate that its pre-rescue prope.rty ended up "in the Government's pocket," Starrs exaction 

claims must fail. Instead, Starr seeks an award based upon the value created by the 

Government's discretionary choice to provide liquidity to AJG. Starr, however, never had this 

property-this value-in its pocke~ and the Government could not have exacted from Starr what 

it never bad. 

Starr argues that using a "but-for" analysis in the illegal exaction context would 

"effectively eliminate a claim for iUegal exaction ... llilen an agency tics obtaining a benefit 

from the Government to an illegal condition" because the benefit received "would always exceed 

the cost of the illegal condition." See Pl. Law Br.§§ 19.5.3-19.5.4. Starr's argument 

fundamentaUy misapprehends but-for analysis, which examines not the value of the exchanged 

benefit but the value of the exacted property before any Government action. For example, the 

property exacted from the ship owner in Suwannee was the $20,000 unauthorized fee the 

Government demanded. In the absence of any Government action, that property would still have 

had a value ofS20,000-but that money would have remained in the ship owner's "pocket'' 

instead of the Government's. Suwannee, 219 F.2d at 877 (concluding that "the Government bas 

in its treasury $20,000 which belongs to the plaintiff, and that the plaintiff is entitled to a 

judgment for that sum"). 2
1 

Moreover, "the doctrine of illegal exaction requires compensation for actual payments of 

money and has never .. , been applied to compensate a plaintiff for lost opportunities to make 

money." Westfed Holdings, Inc. v. United States, 52 Fed. Cl. 135, 153 (Fed. Cl. 2002). 

21 Of co~e. the ship owner in Suwannee was entitled to sell its property without the 
unauthorized fee, but AJG's shareholders were not entitled to a Government rescue. 
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Certainly, the evidence demonstrated that FRBNY would not have loaned money to AIG without 

the equity tem1, which the Federal R~rve's leaders viewed as vital 10 addressing the risks and 

policy concerns of lending. See; Def. Law Br.§ 11.E.1; Def. PFOF n 79-83, 389-92. It cannot, 

therefore, be said that the rescue put into the Government's pockets any money that Starr had in 

its pockets. To the contrary, lhe Government simply relained for the benefit of the taxpayers 

value created by the Goverrunent rescue. 

Ultimately, Starr demands that the Court now rewrite the agreement between A!G and 

FRBNY, on !he basis that one of lhe contract's terms purportedly was unauthorized. Of course, 

Starr has no standing to complain about AIG's contract, and appellate precedent commands the 

rejection of such an attempt to recover as iftl1e parties had agreed to different tenns. In AT&T, 

307 F.3d at 1380, AT&T, after having agreed lo a fixed-price contract with the 

Government, later claimed that the Government lawfully could only have entered in10 a cost

reimbursement contract. The Federal Circui~ however, ref~d to alter the parties' agreement, 

because the plaintiff had not established that the Government would have contracted with it in 

the absence of the contracttem1 it challenged as iUegal. Thal is, the plaintiff failed to establish 

that it would have had the right to any payment but-for the Government's allegedly unlawful 

conducl See id. at 1380-81; see also Northrop Grwnmon Corp. v. United Stales, 47 Fed. Cl. 20, 

43-44 (Fed. Cl. 2000) (refusing to airer a contract's agreed-upon terms bec<1use doing so would 

confer "a windfall to which [plaiotifl] is not en1itled" but "[e]nforccment as written, regardless of 

tile illegality, brings no unjust result''). Likewise, Starr cannot recover upon a claim that the 

Federal Circuit would reject had it been brought by AIG, the actual party to !he transaction. The 

Court should reject Starr's auempt 10 circumvent settled law to seek a belated rewriting of AIG's 

contract. 
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D. Starr Cannot Shift [ts Burden Of Proving That The Rescue Loan Harmed 
The Class 

Rather than proving economic loss, Starr attempts to shift the burden 10 the Government 

of es1ablishing an absence of economic loss. See Pl. Law Br.§ 19.2. Starr contends that even if 

the "but for economic loss test'' applied 10 its claims, the Government "has not carried its burden 

of proving offsetting benefits." Id. But the burden to establish economic loss falls squarely on 

Starr. "The Fifth Amendment does noi proscribe the taking of property; it proscribes taking 

without just compensation." Brown, 538 U.S. at 235 (quoting Williamson Cnty. Reg'/ Planning 

Comm'n v. Hamilton Bank of John.son Cify, 473 U.S.172, 194 (2003)). In other words, the 

concept of liability and damages are so intertwined in the takings context that there can be no 

liability for a taking unless the taking itself resulted in economic loss. See Def. Law Br. § I.Cl. 

In its discussion of Brown, Starr recognized this point, noting that "the Court did not ead its 

analysis at 11tiether there was, in fact, a taking because it still needed to detennine whether any 

'just compensation' was due." Pl. Law Br.§ 19.U(d). 

Nor can Starr shift the burden of providing evidence of economic loss to the Government 

by reference to "offsetting benefits." Although the Government can establish "offsetting 

benefits" to mitigate evidence of economic hann in a regulatory taking case, such a showing 

would only occur "[o]nce (Starr] erune forward with evidence of an economic impact" in the first 

instance. See CCA Assocs. v. United States, 667 FJd 1239, 1245 (Fed. Cir. 2011). Here, Starr 

failed to satisfy this threshold showing. 

In any even~ the "benefits" provided by the Federal Reserve's loan arc so obvious as to 

require little discussion. Because of PRBNY's rescue loan, AIG did not enter bankruptcy, but 

rather had its liquidity restored aad, eventually, returned to profitability. In tum, Starr and other 
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AlG shareholders saw an immediate and sustained increase in their share value. It is absurd to 

sugge&, as Starr does, that these benefits should in no way factor into the analysis of harm. 

In sum, Starr was not entitled to a Government rescue, and but for the Government's 

action, AJG would have faced imminent collapse into bankruptcy lhat would have made Starr's 

shares worthless. Starr's property thus suffered no economic loss relative to what it would have 

had but for the Government's action. See Brown, 538 U.S. at 240-41; A & D Auto Sales, 748 

F.3d at 1157. Because the evidence unequivocally shows that AIG and its shareholders received 

a bcnefi~ rather than any economic loss, from the Government's rescue action, the Court should 

reject Starr's taking and exaction claims. 

VI. Starr Has Failed To Provide The Evidence Identified By The Court As Neces.my 
To Support Standing To Bring A Direct Claim 

Starr has failed to provide the evidence identified by the Court as necessary IO support 

standing to bring a direct claim, and has failed to provide the evidence necessary to allocate 

damages between its purported direct claims and the previously dismissed, derivative claims. 

For each of these reasons, Starr's direct claim fails. 

Jn connection 1vith the Govemmeut's motion to dismiss Starr's direct claim, we 

explained that the Credit Agreement Cli!Ss's claims are wholly derivative, aad that the injury 

allegedly suffered by AtG shareholders was wholly derivative of an injury to AIG. The Court 

recognized that "corporate overpayment'' claims "premised on the notion that the corporation, by 

issuing additional equity for insufficient consideration, made the complaining stockholder's 

stake less valuable" are "normally regarded as exclusively derivative." Starr, 106 Fed. Cl. at 62 

(quoting Feldman v. Cutaia, 956 A1d 644,655 (Del. Ch. 2007), ajf d951 A.2d 727 (Del. 

2008)). 
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The Court held, however, that it coold not "decide(] definitively" on the pleadings 

whether this case fell within "'a Sj)C(ies of corporate overpa)'1Dent claim' that is 'both derivative 

and direct in character.'" Starr, 106 Fed. Cl. at 62, 64. The Court explained that this exception to 

the general rule arises only where a controlling shareholder causes a corporation "to issue 

'excessive' shares of its stock in exchange for assets ... that have a lesser value," resulting in 

"an ina-ease in the percentage of the outstanding shares held by the controlling shareholder, and 

a corresponding decrease in the share percentage owned by the public (minority) shareholders." 

Id. at 64; see alw id. at 62 (quoting Gentile v. Rosselle, 906A.2d91, 99 (Del. 2006)). The Court 

reasoned that it was "unclear" why even under Starr's theory of the case "the (September 16) 

tenn sheet was binding as to control but not as to the transferofthe 79.9% interest in AIG," but 

held that it had to "accept as true Starr's position" for the purpose of the Government's motion to 

dismiss. id. at 64-65. The Court now has a full evideotiary record before it, and that record is 

devoid of support for Starr's direct claim. 

A. Starr Has Failed to Show That Its Claim Is Not DerivatiYe 

Starr has failed to meet its burden of proving that its claims are anything other than 

wholly derh•ative claims-claims for injury to AIG rather than an injury to Starr or some other 

subset of shareholde111.28 Starr has not proven that the Govemment''used its control of A(G to 

expropriate the economic aod voting interests of the then-<ixisting common stock shareholders." 

u In litigation against the United States, claims of economic halDl that apply ratably to all 
shareholders of a corporation, share for share, are derivative claims that must be brought, if at all, 
in the name of the CO!])Oralion itse[ See, e.g., Home1own Fin. Inc. v. United Stales, 56 Fed. Cl. 
477, 486 (2003) (noting that "courts have consistently held that shareholders lack standing to 
bring cases on their own behalf where their losses from the alleged injury to the corporation 
amount to nothing more than a diminution in stock value or a loss of dividends" that is shared 
equally). That is precisely the sort of economic harm that Starr claims that it, along with every 
other A (G shareholder, suffered. 
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Starr Int'/ Co. v. United States, 112 Fed. Cl. 601,605 (2013) (Starr Ill). fn setting forth what 

Starr had to prove to support this element of a direct claim, the Court framed the issue in tenns of 

when the contractual right to equity and control arose. Starr, I 06 Fed. Cl. at 64-65. The Court 

explained that if the A!G boaro's acceptance of the Government's rescue offer on September 16, 

2008, gave the Government a contractual right to a 79 .9 percent equity stake, then Starr lacked 

standing to bring a direct claim. Id. (holding that Starr's direct claim may proceed only "insofar 

as Starr claims that the Government first acquired control of AIG (on September 16, 2008) and 

then used that control to expropriate a 79.9% interest in AIG from the minority shareholders'l 

As we have shown, the AIG board's volun1ary acceptance of the rescue offer on 

September 16, 2008, provided the Government a contractual right to equity participation 

equivalent to 79.9 percent of AIG's common stock. Def. Law Br.§ I.BJ.a. The Government 

did not -could not -control the AIG boarrl's decision to accept the loan offer. Def. Law Br. 

§ 1.8.2.a-b; Def. PFOF f167-83; Pl. PFOF 15.0 (conceding that the Government did not 

control the AIG board's vote to accept the rescue facility on September 16, 2008). 

But, even iflhe Court were to conclude that the Government's contractual right to the 

equity did not arise until the Credit Agreement was executed, Starr still has failed to establish a 

direct claim because it bas not proved that the Government controlled the A!G board's approval 

of the Credit Agreement. See Def. Law Br.§ l.B.3.b; Def. PFOF f 99, 114. Regardless, 

because the equity tenn in the Credit Agreement was entirely consistent with the equity tenn 

AIG's boaro of directors accepted on September 16, the issue of Government control on 

September21 is a red herring, Def. PFOF 111-114; Def. Law Br.§§ I.B.3-3.a. A non-

controlled board agreed on September 16 to provide "equity participation equivalent to 79.9 

percent of [AJG's] common stock," Def. PFOFff 71-74, which accurately described the equity 
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stake executed in the Credit AgreemeuL Even if the Government "controlled" AIG when A!G's 

board approved the Credit Agreement (which it did not}, that control made ao difference: the 

Credit Agreement promised no more economic value and voting interests than AJG's board had 

already promised on September 16, 2008, when the board was indisputably independent. Starr 

has thus failed to prove that the Government "caused the shareholders to suffer the alleged harm" 

by"us[ing] its control" over theAIG board to obtain that equity slake. Starr Ill, 112 Fed. Cl. at 

605. 

B. Even If Starr's Claim ls Both Derivative And Direct, Starr Has Failed To 
Allocate Economic Harm To The Claim's Direct Aspect 

Even if Starr's claim is "botlt derivative and direct," Starr, 106 fed. Cl. at 62, derivative 

and direct claims have distinct hanns. Recognizing this, Starr represented to the Court in Starr's 

motion for class certification on December 3, 2012, that "AIG and its shareholders each suffered 

distinct injuries, and the allocation of damages for tltese injuries will be based on data disclosed 

during discovery and e~-pert testimony." Pl. Mem. in Supp. of Mot. for Class Certification (Dec. 

3, 2012) (Dkt. 81) at 13.~ 

Starr failed to deliver on that promise. Neither Starr's proposed factual findings, nor its 

proposed legal conclusions, nor any testimony or documentary evidence, address an injury 10 

AIG's shareholders separate and distinct from an injury to AIG. Indeed, Starr's eKpcrt testified 

that he did not analyze that distinction. Def. PFOF 1346. 

29 Similarly, in asking AJG's board to allow Starr to pursue a derivative claim on AIG's 
bebal~ Starr represented that it could not "at this point say the direct claim is X percent and the 
derivative claim is Y percent" but that "it is clear that both are significant" and that ''the division 
is something that would have to be supervised by the court." Dkt. 87-26 at 34 (AIG Bd. Mtg. Tr. 
129: 10-16). Starr was clear: "you have to take that and you have to allocate it." Id. at 35 (AIG 
Bd. Mtg. Tr. 131:9-10). 
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Because Starr has failed to show what bami shareholders suffered distiJ1ct from any hann 

incurred by AJG, the Court should reject all of Starr's claims. &e Def. Law. Br. at 118-120. 

VIJ. Starr Has Failed To Establish Its Reverse Stock Split Claim 

Starr's claim with respect to the rcvme Stock split fails because (I) Starr has not 

identified a properly right that was taken or exacted, Def. Law Br.§§ IV.A, IV.D, (2) Starr's 

claim that tlie reverse stock split was engineered by the Government is not supported by the 

evidence, Def Law Br. § JV.B, and (3) the reverse stock split caused no economic harm. Def. 

Law Br. § IV.C. Starr's briefing fails to cure these deficiencies. 

A. Neither Delaware Law Nor The Walker Order Granted AIG's Common 
Shareholders The Right To Avoid Dilution Of Their Sham 

Starr argues that section 242(b)(2) of the Delaware Code and the Delaware Chancery 

Court's order in Walker v. AIG, Inc., No. 4142-CC (Del. Ch. 2009), provided AJG's common 

shareholders with the right to reject any dilution of their shares. &e Pl. Law Br.§§ 14.7. & 14.8. 

Starr's arguments misstate relevant Delaware law, mischaraclerizt the scope of the Walker order, 

arc not supported by the evidence, and ignore the common shareholders' vote in favor of the 

stock split. 

J. Section 242(bX2) Grants The Right To A Class Vote In Limited 
Circumstances And Confers No General Right To Avoid Dilution 

Starr contends that section 242(bX2) of the Delaware Code gave common shareholders a 

~ght to a separate class vote on any action that could dilute their common-stock-percentage, 

owncr.;hip interests. Pl. Law Br.§ 14.7. That section, however, requires a separate class vole to 

"increase or decrease the aggregate number of authorized shares of such class, [or] increase or 

decrease the par value of the shares of such class." 8 Del. Code Ann.§ 242(bX2). Section 

242(b)(2) confers class voting rights only in these two enumerated cirtumstances. Nothing in 

the section or in any case identified by Starr provides the sort of all-encompassing anti-dilution 
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protection that Starr claims. See Feldman v. Cutaia, 956 A.2d 644, 656 (Del. Ch. 2007) ajf'd 

951 A.2d 727 (Del. 2008) (quoting Oliver v. Boston Univ., No. Civ A. 16570-NC, 2006 WL 

1064169, at *17 (Del. Ch. Apr. 14, 2006)) ("Clearly a corporation is free to enter into ... 

numerous transactions, all of which may result legitimately in the dilution [of present equity 

holders]. Such a dilution is a natural and necessary consequence of investing in a corporation."). 

Indeed, Starr fails to identify statutory or case law to support its position. 

Starr's reliance on Delaware cases protecting voting rights, Pl. Law Br. 114.8.9, is 

mistakenly circular, incorrectly assuming the existence of the alleged rights at the center of 

Starr's reveire stock split claims. Starr contends that section 242(b)(2) '\vould effectively be 

rendered meaningless" if"a controlling entity could use a reverse stock split to bypass [its] 

shareholder voting requirement." Pl. Law Br. § 14.7.2. This argument is factually and legally 

baseless. First, Starr offers no evidence supporting Starr's claim that the reverse stock split was 

intended to "bypass" section 242(bX2) (as discussed in Se.ction Vll.A.3 below). Second, Starr's 

argument is contrnry to Delaware's "fonnal and technical approach" to "evaluating claimed 

violations" of Delaware corporate law. See Quadrant Structured Prods. Co. v. Verlin, I 02 A.3d 

155,201 (Del. Ch. 2014), reconsideration denied, 2014 WL 5465535 (Del. Ch. Oct. 28, 2014). 

Starr's incorrect clijirn that section 242(bX2) requires a class vote not only under the 

circumstances expressly described in section 242(bX2), but also in all other circumstances that 

arguably would accomplish the same or a similar end, ignores the bedrock doctrine of Delaware 

law known as the doctrine of independent legal sigoificance: actions valid under one provision 

of Delaware corporation law must be respected as valid "e1•en though the end result may be the 

same" as proceeding under a different provision with different requirements. See id (quoting 

Orzech. Englehart, 195 A.2d 375,377 (Del. 1963)). 
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2. The Walker Order Did Not Grant Common Shareholders The Right To A 
Separate Class Vote on Dilutive Transactions 

Starr admits,as it mus~ tl,at its asserted right "to exclude at least the holders of the Series 

C Preferred Stock from diluting their sbares of common stock," Pl. I.aw Br.§ 14.8.8, c.an be 

found nowhere in the language of the Walker order; Starr thus asks this Court to read that order 

inconsistently with the order's plain language. See Pl. Law Br.§ 14.8.7 n.S (recognizing that the 

Walker order "required a separate class vote to increase the number of authorized common 

shares, but not to decrease the number of issued shares, which is what happened here") (citations 

omitted) (emphasis in origiJJal). But the Walker order did not and could not have granted any 

right beyond its four comers. See Def. Law Br.§ IV.A.Lb. 

Al~10ugb Starr insists that the Walker order must be read in light of a representation by 

AfG 10 the Delaware Court of Chancery, see Pl. Law Br. §§ 14.8.1-.8, that representation was no 

broader than the order itself. AlG represented only that "any amendment to [its] certificate of 

incorporation to increase the number of authorized shares of common stock or to cbange the par 

value of that stock" w011ld require a separate class vote. See Def. PFOf 1441 (quoting JX-143 

at 7). This narrow and precise representation - and the correspondingly oal!Ow and precise 

language of !he Walker order-did not confer a broad and ill-defined protection against all 

actions that could dilute common shareholders' ownership interests through the issuance of 

additional stock. Starr asks the Court to read far more into the Walker order than the Delaware 

Chancery Court actually placed in that document.~ 

JO Starr's contention that the Court should read broad terms into the Walker order because 
"the lawsuit also requested appropriate relief based upon the common shareholders' right to 

reject the dilution of their shares,'' Pl. I.aw Br.§ 14.8.7 n. 5 (quoting Starr, I06Fed. Cl. at 73), 
and that the Stock Split Class "bad a right to mlude at least tbe holders of the Series C Preferred 
Stock from diluting their shares of common stock," id. § 14.8.8 (internal quotation marks and 
citation omined), has no merit. No such relief was granted, and Ms. Walker's unfounded claim 
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3. Starr Ras Not Presented Any Evidence That The Reverse Stock Split 
Was Designed To Evade Common Shareholders' Rights 

Failing to establish a blanket shareholder right to vote on any dilutive action, Starr argues 

that AIG's reve~ stock split wrongfully circumvented the more limiied rights common 

shareholders did possess under Delaware law. See Pl. PFOF 36.4. Starr, however, has 

presented no evidence supporting its assertion that the June 2009 revme stock split was 

"engineered" to facilitate the January 2011 recapitalization. Indeed, after the close of testimony, 

Starr admitted that it "ha[d) not yet identified any document showing when it was first proposed 

to use the reverse stock split to avoid a class vote of common shareholders;" Starr has no~ since, 

remedied that failing. See Pl. Memo. in Support ofReq. to Keep the Record Open for a Limited 

Time and PulJlOse After Plaintiffs' Rebuttal Case (Oki. 373} at 8 (Nov. 24, 2014}. Because Starr 

has failed to prove the assertion al the heart of its stock split claim, that claim fails. 

Acc-0rding to Starr, the Government's diSctJssion of alternatives to monetize the Series C 

evidences that the reverse stock split was developed to circumvent a shareholder vote. See Pl. 

PFOF 136.4.2. The discussion of alternative methods of mone1i~tioo, of course, suggests 

exactly the opposite. The other options for monetizing 1he Series C stock undercuts Starr's 

theory tl1at the Government orchestrated the reverse split to mooetize its shares. 

In the face of uniform evidence to the contrary, Starr's allegation that the reverse stock 

split was "engineered' to "bypass a shareholder vote" relies solely on speculation by Starr's 

expert witness, Dr. Zingales. PL PFOP ~136.4.3(c), 36.6(e}. But as an expert "in the field of 

ee-0nomics and COIJ)Orate governance" (Zingales, Tr. 3796, Lines 6-8; see Tr. 3799 Lines I 8-19}, 

that shareholders had a right to vote on any dilution was dismissed after her claim seeking a 
separate vote on any increase in the number of authorized shares of common stock or decrease in 
their par value bad been mooted. Def. PFOF 444 (citing JX-176). Starr presents no legal 
support for its assertion that dismissed claims can create a property right, nor could it. 
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Dr. Zingales was not qualified to opine on motives in this situation, much less to conjure an 

imaginary phone conversation in which AIG and the Government "resolve a way to bypass a 

shareholders vote." Pl. PFOF 136.6(e). Regardless, the Court sbould give Dr. Zingales's 

opinion regarding motive no weight because it is unsupported by the factual record - including 

lhe uniform sworn testimony of the individuals involved in designing and proposing the stock 

split. See, e.g., 8,()()ke Group Ltd. v. Brown & Williamso11 Tobacco Corp., 509 U.S. 209, 242 

(1993) ("When an e.-pert opinion is not supported by sufficient facts to validate it in the eyes of 

the law, or when indisputable record facts contradict or otheiwise render the opinion 

unreasonable, it cannot support a jury's verdict."). 

Similarly, the Court should reject Dr. Zingales's insistence Iha! the structure of the 

rever.;e stock split demonstrated an intent to "bypass a [separate vote] by common shareholders." 

(PL PFOF 136.5.2.J(i)). Prof. Daines explained that in 2009 a number of companies addressed 

the risk of delistiog with reverse stock splits and that it was not unusual for companies to apply 

reverse stock splits only to issued and not authorized shares. See Def. PFOF 1425. Thus, 

nothing nefarious could be inferred from the stock split's structure. Accordingly, the Court 

should reject Starr's invitation to displace uncontroverted facts regarding the purpose of the 

reverse stock split wilh Dr. Zingales's unfounded speculation. 

StaIT also argues that the "effect'' of the reverse stock split was to allow the 

recapitalization to occur 18 months later, but S!Jtrr has presented no contemporaneous evidence 

that the reverse stock split was intended to facilitate the exchange. See Pl. PFOF 36.4. 3
1 To 

the contrary, an exchange of preferred stock for common shares was first contemplated in 20!0, 

31 Nor could the reverse stock split have been intended to facilitate conversion, because it 
did not solve the need to reduce the per share par value. See Def. PFOF f 446. 
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at least six month.s after the reverse stock split vote and more than a year afier AIG first began 

planning the reverse stock split. See Def. PFOq 447 (testimony ofBrandow and ShaMon). 

In any even~ Starr's contentious regarding the eventual effect of the reverse stock split 

are legally insufficient to cslablish liability for a taking or unlawful exaction. See Def. Law Br. 

at 138; Norman v. United S1ate.s, 429 f.3d !081, !088, 1096 (Fed. Cir. 2005) (finding no lakings 

or illegal exaction when the "causal relationship" between governmental conduct and the 

asserted bann was •~oo attenuated'} 

B. Starr's Invocation Of Entire Fairness Review Under Delaware Law Is 
Erroneous 

Starr contends that the reverse stock split is governed by the entire fairness test of 

Delaware fiduciary duty law. See Reis v. Hazelett Strip-Casting Corp., 28 A.3d 442 (Del. Cb. 

2011). Pl. Law Br. \112.2.6, 14.3, l4.7.2(a). But Starr'sreliance on that test is entirely 

misplaced. A taking occurs only when (I) "the claimant has identified a cognizable Fifl.b 

Ammdment property interest'' and (2) "the government's action amotll)ted to a compensable 

laking of that property interest." Klamath Irrigation Dist. v. United Slates, 635 F.3d 505, 511 

(Fed. Cir. 2011). 

To the extent Starr suggests that the "cognizable Fifib Amendment property interesr was 

lhe shareholders' right to bring a breach-of-fiduciary-duty claim, that property interest was not 

laken. No Government action deprived Starr or any olhcr common shareholder of its right to file 

suit to block any transaction and argue for an entire fairness standard of review within the 

applicable statute of limilations period. 

To the extent Starr suggests !hat Delaware's entire fairness standard of review governs 

the second question in Klamath, whelher "the government's action amount[ s] to a compensable 

laking of !hat property intercs~" Starr is wrong. The question of"what constitutes a 'taking' is a 
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'fedecal ques1ion' govenwd entirely by federal law." Bartz v. United States, 633 F.2d 571,577 

(Ct. Cl. 1980); Klamath, 635 F.3d at 520 (detemiination whether cognizable property interest has 

been taken "will tum on existing takings law,'' not state law). 

C. Starr Has Failed To Prove Its Allegation That The Government 
''Engineered~ The Reverse Stock Split 

Starr has failed to prove that 1he Government was involved in proposing the reverse stock 

split. In the absence of such proc~ Starr contends that the Government's alleged voting control 

of AIG equates to legal responsibility for AlG's independent actions. Because Government 

action is a necessary element of either a taking or an illegal exaction, Starr's claims fail. 

Starr has failed to identify a single piece of evidence that the Government was involved 

in suggesting, seeking, or shaping the reverse stock split proposal. See Starr Second Amended 

Verified Class Action Complaint (Dkt. 101) at 112 (Mar. 11, 2013); Pl. PFOF 'i'/ 36.4-36.6. 

Starr's allegations contrast with !he unifomi evidence that AIG's management and board of 

directors developed the reverse stock split because they believed that the reverse stock split 

would prevent delisting, and thereby serve the best interests of the company and its shareholders. 

See Def. PFOF ·1421-428? 

Lacking any evidence of Government involvement, Starr now presents a new theory that 

the Government's "ovmership of, and resulting control over, Al~ transfomis AIG's stated-and 

reasonable-motives into Government action designed to thwart an alleged shareholder right. 

PL Law Br.§§ 14.0, 14.9.3. 

32 Starr challenges Mr. Herzog's testimony that he proposed the reverse stock split. See 
Pl. PFOF 36.5.l(a) n.124. No evidence, however, contradicts this testimony. Def. PFOF 
1424. The fact that Mr. Herzog did nol, ultimately, design the transaction's stmcturedoes not 
undermine his credibility. 

92 



167 

VerDate Nov 24 2008 11:53 Oct 29, 2015 Jkt 046629 PO 00000 Frm 00171 Fmt 6602 Sfmt 6602 L:\HEARINGS 2015\07-16 THE SEMIANNUAL MONETARY POLICY REPORT TO THE CON71
61

52
36

.e
ps

Case 1:11-cv-00779-TCW Document 434 Filed 03/23/15 Page 107 of 112 

As demonstrated in our opening brief, however, "[m]ere approval of or acquicsceuce in 

the initiatives of a private party is not sufficient to justify holding the [Government] responsible 

for those initiatives." Blum v. Yaretsky, 457 U.S. 991, 1004-05 (1982) (discussing fourteenth 

Amendment rights). Similarly, the Government's "cooperation" with a private party cannot 

make the Government responsible for the private party's actions. Stueve Bros. Farms, LLC v. 

United States, 737 FJd 750, 758 (Fed. Cir. 2013). Additionally, Delaware law requires a party 

alleging control over a corporation's conduct to demonstn!te the actual direction of corporate 

conduct; the potential ability to do so is insufficient as a matter of law. See Def. Law Br. at 14-

15. The Trust's ownership of a majority voting interest in AIG is legally insufficient to hold the 

Government liable for Al G's independent conduct. Stau's failure to present any evidence of 

Government involveoicnt in suggesting or shaping the tenns of the reverse stock split is, as a 

matter of law, fatal to its claim.33 

D. Starr Failed To Demonstrate Economic Harm From The Reverse Stock Split 

The Court should reject the Stock Split Class's claims because Starr has not demonstrated 

that the reverse stock split caused class members any economic loss. See Def. PFOF. § VII; Def. 

Law Br. § lV.C; Brown, 538 U.S. at 240 n.l J. It is undisputed that the majority of AIG's 

common sharebolders, including Starr itself, voted in favor of the spliL Indeed, common 

lJ Similarly, the Trust's vote in favor of the reverse stock split cannot tum the reverse 
stock split into a taking or unlawful exaction. As a threshold matter, the Trust's vote is not 
Government action. The Trustees had complete independence in voting the Trust's stock and 
were not controlled by the Government. See Def. PFOF fl 275-278. Regardless, as discussed 
above, the reverse stock split served Al G's express purpose of raising the market price of AIG 
shares, 11onich benefited the company and its common shareholder.; by preventing delisting and 
attracting institutional investors. See Def. PFOF 'j'j 445-47, 452-54. That the Trust voted for 
these benefits is neither suJ]Jrising nor controversial given the Trust's mandate, and, instead, 
demonstrates only that the Trust agreed with a majority of AIG's common shareholders that the 
reverse stock split was in AIG's best interests. 
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shareholders voted for the transaction with full knowledge Uiat the reverse stock split would have 

the effect of enabling the fulure issuance of additional common shares. See Def. PF Orf 430-

34, 449-50; JX-221 at 70; DX-814-A at I. Thus, the reverse stock split did not deprive 

shareholders of the separate class vote that Starr claims as an entitlement.14
. 

In any even~ as discussed at length in our opening briefs, the trial record demonstrates 

that common shareholders had the same pertentage ownership, with the same value and voting 

rights, before and after the reverse stock split. See Def. PFOF § Vll.B. Indeed, the reverse stock 

split benelitted common shareholders, who would have lost substantial value had AIG been 

delisted from the NYSE. See id. § VII.A. On these grounds alone, there can be no finding of 

economic hann from the reverse stock split. 

Similarly, Starc's attempt to measure damages based on the 201 I recapitalization fails as 

a malter of law and fact. As discussed at length in our opening briefs, (l) Stock Split Class 

members cannot have lost more than the value of their shares on June 30, 2009 (Def. PFOF 

§ Vll.D.l); (2) common shareholders in June 2009 had no property rights affected by the 2011 

recapitalization (Def. Law Br.§ IV .A.3; Def. PFOF § Vll.D.2)/1 (3) shareholders in January 

14 Starr argues that the reverse stock split was "coercive" because it applied only 10 issued 
but not authorized shares. Pl. PFOF ~ 36.5. Starr, however, has not presented any evidence that 
the Governmeut was responsible for this feature of the reverse stock split To the contrary, both 
testimony and documents from AlG demonstrate that the structure of die reverse stock split, 
including the exchange ratio, was developed by A!G with the assistance ofD.F. King, an outside 
consullllnt. See Def. PFOF ~427; Shannon, Tr. 3709, Line24-Tr. 37IO, Line 15. Dr. Zingales's 
uninformed speculation that this structure was only e~lainable as the product ofGovemmenl 
"control," PL PFOF 36.5.2.3(i), ignores that numerous other companies addressed the risk of 
deli sting in 2009 through reverse stock splits tliat similarly applied only to issued and nol 
authorized shares. See Def. PFOF 1425. 

31 In fact, Starr concedes that stockholders in June 2009 and January 2011 were 
drastically diffe.rent. See PL PFOF 30.2.6(c) (noting that "many" members of the Stock Split 
Class had "likely sold their AIG holdings prior to January 2011 "). As discussed in our opening 
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201 I did not suffernny economic loss as a result of the recapitalization, which was a negotiated 

and fair transaction (Def. Law Br.§ IV.CJ; Def. PFOF § VII.DA); and (4) shareholders had no 

ability to recover "hold up" value related lo the exchange oflhe Series C shares because the 

Trust had alternatives for lhe monetization of its Series C shares. (Def. Law Br. § IV.CJ; Def. 

PFOF § VII.DJ). 

vrn. Starr's Contentions Regarding Maiden Lane ill Are lrrelcvant And Incorrect 

The November 2008 Maiden Lane ill transaction has no bearing upon Starr's claims that 

the September 2008 rescue or the June 2009 reverse stock split were takings or unlawful 

exactions. Accordingly, Starr's various contentions regarding the Maiden Lane ID iransaction 

are misplaced. Moreover, Starr's Maiden Lane Ill arguments are also incorrect; the evidence at 

trial unequivocally showed that AIG's board independently and voluntarily authorized AIG's 

entry into Maiden Lane lil because that transaction was a vital component of additional support 

that unquestionably benefitted AJG and its shareholders. See Def. PFOF t 492-93; JX-144 at 8 

(Nov. 9, 2008 AJG board minutes) ("[t]be proposed arrangements seem indisputably to provide 

the highest value under the circumstances"); Liddy, Tr. 3236, Lines 3-21; Tr. 3235, Line 24-Tr. 

3236, Line 11 ('Q. To your knowledge, did anyone coerce you into voting in favor of these 

resolutions? A. No. Q. To your knowledge, did anyone coerce the board into voting in favor of 

these {CSOlutions? A. No."). 

In particular, Starr asserts that AIG did not know total payments to its CDS 

counterparties would be at par. Pl. PFOF 34.S. The testimony ofDr. Zingales (an expert, and 

Starr's only witness on an historical factual question) was both wholly uninfonmed by and 

brief, the Stock Split Class may not recover damages based on alleged dilution suffered by 
different shareholders on a later date. Def. Law Br.§ IV.A.3. 
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contrary to the evidence. See Def. PFOF ~ 501-02; DX-2131 at AJGFIN0l0227727 (Nov. 8, 

2008 email informing AIG's general counsel, outside counsel, and business leaders that "no 

concession[ s)" were available and total payments would be at par); Zingales, Tr.4015, Line 17-

Tr. 4019, Line 5 (admitting that he had not reviewed DX-2131 prior to testifying). Similarly, 

Starr relies on Dr. Zingales's speculation that FR.BNY caused AJG to enter into broad mutual 

releases with its counterparties. Pl. PFOF ,134.6.3-34.6.5. The evidence, however - from AJG 

and others -demonstrated that AI G's outside counsel was responsible for the rele-ases. See Def. 

PFOF ~ 503-04; DX-666; Zingales Tr. 4010, Lines 8-22 (Dr. Zingales could not identify a 

single document supporting bis testimony). 36 

Starr's various contentions concerning AIG's "maximum exposure" on its CDS contracts, 

that the values of the CDOs underlying those CDSs could eventually have recovered over time, 

or that Maiden Lane III "crystallized" losses on those CDSs, Pl. PFOF 134.4, miss the point: if 

AIG's exposure to its CDS obligations had not been removed from the company's balance sheet, 

the ratings agencies would have further downgraded AIG, pushing it into default and bankruptcy; 

it simply was not an option for AIG to retain its CDS positions on its books. See Def. PFOF 

, 487-491; Liddy, Tr. 3230, Line 20-Tr. 3231, Line 5 (it was vital for AJG to "remove that cash 

drain and liability off of[its] balaru:c sheet"). Starr's further assertion that FRBNY should have 

implemented solutions other tban Maiden Lane Ill that Starr contends could also have alleviated 

36 Other contentions are similarly incolJCctor misleading. For example, Starr asserts tbat 
three counterparlies "offered or accepted" concessions, but the sources it cites indicate instead 
that only UBS offered a small, two-percent concession, conditioned on all the other 
counterparties doing the same; not a single counterparty "accepted" concessions as Starr claims. 
See Pl. PFOF ~ 34.5.4{t) n.113. Similarly, Starr's claim that FR.BNY sought concessions from 
only eight of sixteen counterparties, id ff 34.5.4, 34.5.S(b} n.114, ignores that the tenns of 
Maiden Lane ill were negotiated with the eight largest counterparties prior to the rating 
agencies' November I 0, 2008 deadline, and then extended to the other eight afierwards. See 
PTX-549 at 19-23. 
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AIG's collateral posting obligations, Pl. PFOF 134.2, is entirely irrelevant to Starr's claims that 

the September 2008 rescue or the June 2009 reverse stock split were takings or unlawful 

exactions. 37 

IX. Starr Is Not Entitled To Attorney Fees, Expert Witness Fees, And Disbu™'ments 
For An Illegal Eiaction 

Starr ap~ not to claim an entitlement to attorney fees, expert witness fees or 

disbursements for its illegal exaction claims. Compare Pl. Law Br.§ 21.1 with id. § 21.2. If 

Starr meant to claim such fees, it is not entitled to recover them. 42 U.S.C. §4654(c) awards 

"reasonable costs, disbursements, and expenses, including reasonable attorney ... fees'' only 

when a party prevails on a takings claim, not an iUegal exacrion claim. The Court should not 

apply section 4654(c) beyond its terms because the Supreme Court has made itabundanily clear 

that "[a)ttomeys' fees and expenses are not embraced within just compensation." United States 

v. Bodcaw Cc., 440 U.S. 202,203 (1979) I.per curiam) (quoting Dohany v. Rogers, 281 U.S. 362, 

368 (1930)).» Nor would an award pursuant to 28 U.S.C. § 2412(a)(l) encompass attorney fees, 

expert witness fees, or disbursements; by its terms, that statute permits awarding costs to 

prevailing parties but explicitly excludes fees. 

17 Contrary lo Starr's assertions, a guarantee of AIG's CDS obligations also was ool 
viable. Starr's repealed suggestion that the Federal Reserve simply could have provided funding 
whenever counterparties demanded collateral iguores the fact that, because AIG did not own the 
CDOs underlying its CDS obligations, AIG did not have the additional collateral nee~ to 
secure any such hypothetical lending. By contrast, the backstop lending made available to 
Citigroup was secured by a pool of assets owned by Citigroup. 

38 tn addition, 'just compensation" is ool part of a due process illegal exaction claim in 
any case. See U.S. Shoe Corp. v. United States, 296 FJd 1378, 1384-85 (Fed. Cir. 2002) 
(declining to "import the [Supreme) Court's interpretation of 'Compensation' ... where the 
word 'compensation' does not appear."). 
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