Financial Crisis Inquiry Commission
Agenda Item 9 for Telephonic Business Meeting of October 12, 2010
Clayton and Moody’s Letters

MEMORANDUM
To: Wendy Edelberg, Executive Director
From: Tom Krebs
Re: Letters regarding testimony of D. Keith Johnson
This memorandum is in response to your request for information relating to two letters received from
interested parties, Clayton Holdings (“Clayton”) and Moody’s Investors Service (“Moody’s”), relating to
the Commission’s hearing in Sacramento, California on September 23, 2010.
The first letter questions the testimony of witness, D. Keith Johnson, the former CEO of Clayton. It was
received from Paul Bossidy, Clayton’s current CEO. A copy of this letter (the “Clayton Letter”) is
attached hereto as Exhibit A. A copy of Mr. Johnson’s written testimony is attached hereto as Exhibit B.
Mr. Johnson’s testimony was the subject of articles in the press including a piece in the business section
of the New York Times written by Gretchen Morgenson and published on Monday, September 27, 2010
(the “Times Article”). A copy of the Times Article is attached hereto as Exhibit C. The Clayton Letter
itself was the subject of an article on the Huffington Post website written by Shahien Nasiripour
published October 5, 2010 (the “HPost Article”). A copy of the HPost Article is attached hereto as
Exhibit D.
The second letter (the “Moody’s Letter”) received by the Commission came from John J. Coggins, the
General Counsel of Moody’s Investors Service (“Moody’s”). A copy of this letter is attached hereto as
Exhibit E.
The following is an analysis of the content of the two letters.
The Clayton Letter
The general thrust of the Clayton Letter is that, in certain unspecified respects, Mr. Johnson’s testimony
was inaccurate and that “several media outlets” have “commented on some of the inaccurate
testimony.” Further concern is expressed about when and what information Clayton may have shared

with various rating agencies in 2006 and 2007. The Clayton Letter closes with a concern that something
Mr. Johnson said in response to a question from the Commission may be misinterpreted to conclude
that Clayton “was actively reviewing prospectuses at the time of [its] due diligence reviews” and that the
opinions of Mr. Johnson may be interpreted to be the opinions held by Clayton.
After reviewing the Clayton Letter thoroughly, the Staff does not think it supports allegations that Mr.
Johnson’s testimony is inaccurate. Indeed, at no place in the Clayton Letter does Mr. Bossidy reference a
direct quote from Mr. Johnson’s testimony and then contest its accuracy.
The Staff would further point out that Mr. Johnson’s testimony at the hearing confirms information
consistently provided to the Staff in numerous interviews with Mr. Johnson, other Clayton employees
and former employees, and other sources prior to the hearing. At each of the interviews of Clayton
personnel, Clayton was represented by counsel (usually both its outside counsel, Blank Rome, and its
general counsel, Steve Cohen). It is presumed that the content of these interviews was shared with Mr.
Bossidy. In any event, at no time did the Clayton interviewees or their counsel attempt to clear up any
misimpression the Staff was receiving that was later testified to in Sacramento.
Mr. Johnson (and Ms. Beal’s) testimony has the potential to contribute to a finding that Clayton’s clients
may be liable to investors under the federal securities laws. This has been a continuing concern for
Clayton and its counsel throughout the interview process conducted by the Staff. Throughout the
process Clayton has tried to manage what it was telling the Staff and various regulators (e.g. the
Massachusetts and New York Attorney Generals’ offices) in a way that kept its customers from getting
upset. (You will recall the insistence that Vicki Beal,the other Clayton witness on the Sacramento panel,
be allowed to testify if we were going to have Keith Johnson testify).
As previously stated, the Clayton Letter fails to point out a specific statement made by Mr. Johnson and
then directly prove its inaccuracy. Instead, it argues against statements which Mr. Bossidy implies Mr.
Johnson made (even though he did not) and then attacks those statements. He also argues by innuendo
that unspecified facts were testified to by Mr. Johnson which the Staff knew were incorrect.
1.

Sharing client specific data. Mr. Bossidy states on several occasions that “Clayton did not
share client reports or data “ with the rating agencies. (See p1. Last paragraph, p. 2, 2nd
para., 5th para., 6th para. and 7th para.; and p.3, 1st para, and 2nd para.). The Staff agrees with
this assertion. However, we also do not believe that Keith Johnson or Vicki Beal ever
testified that client specific reports or data were shared with the rating agencies.
Throughout the interview process they were clear that (i) they only shared combined
numbers (nothing client specific) and (ii) sharing specific client information never
happened. The Staff never thought otherwise. Indeed, the Moody’s Letter discussed below
specifically states that no such information was shared with Moody’s.

2.

Timing of sharing of Trending Reports. Mr. Bossidy similarly argues that when Clayton
shared its story on the Trending Report with the rating agencies is important. He points out
that this was not shared with them until after the securitization market had collapsed.
Again neither Mr. Johnson nor Ms. Beal testified otherwise. The Complete Trending Report
includes results through June 30, 2007. It could not have been shared with them before
that date. Both witnesses have consistently said that these meetings took place in the third
quarter of 2007. Neither testified that they shared it with the rating agencies before the
summer of 2007.

The Times Article reported their testimony as if Clayton let the rating agencies know and the
rating agencies ignored this information and went on rating bad mortgages AAA. In point of
fact, this may have happened after the summer of 2007 (a few deals were still being done).
Regardless, to the extent the Times wrote it up in a way which dissatisfied Mr. Bossidy, his
complaint is with the NY Times not the FCIC. See also “New Information” below which
indicates Clayton may have shared some of the Trending Report data with the rating
agencies prior to June 30, 2006.
3.

Innuendo that the FCIC staff knew otherwise. At a number of places in the Clayton Letter
Mr. Bossidy makes reference (see page 2, 1st para. and 3rd para. and p. 3 , 4th para., and last
para.) to prior testimony and documents given to the FCIC staff with the clear innuendo that
the FCIC knew the testimony of Mr. Johnson (and Ms. Beal) was inaccurate. Their testimony
did not change in Sacramento from the information previously provided to the Staff in
interviews. Again, neither Mr. Bossidy nor Clayton’s counsel raised any objection to the
testimony of these two witnesses when they were interviewed.

4.

Sharing of Beta Trending Reports. Mr. Bossidy claims that Clayton did not share “beta”
trending reports with the rating agencies. This report aggregates the information Clayton
was following for all underwriter clients (it refers to all 911,000 loans Clayton reviewed
during the period from 1/1/06 through 6/30/07). Mr. Bossidy admits that Clayton discussed
its capabilities in Exception Tracking during its last half of 2007 meetings with the rating
agencies (See 2nd para under Fitch; 2nd para under S&P and paras. 2‐3 under Moody’s), but
says that the aggregate report was not shared with them.
The Staff believes Mr. Bossidy to be wrong on this point. Both Mr. Johnson and Ms. Beal,
who were at the meetings (Mr. Bossidy was not) have told the Staff this report was shared.
The essence of the report is that banks are waiving a lot of underwriting errors and that the
trend was getting worse. This was as or shortly after the securitization market collapsed.
The Staff questions the implied assertion by Mr. Bossidy that the Clayton executives showed
up with generic reports saying that underwriting standards had been exemplary and that
everything was getting better.
Whether the actual trending report was shared with the rating agencies however, is a
distinction without much difference. Clayton held these meetings to tout their new
exception tracking capability. The Staff doubts that they did this without some hard data on
what these reports were showing. In other words, if they didn’t share the written report
with the agencies, they almost certainly conveyed to them what was in the written report
(albeit in general rather than specific terms). The newly produced Moody’s information
confirms this. See “New Information” below.

5.

Clayton’s warnings re Trending Reports. Mr. Bossidy claims on page 3 that each of Ms.
O’Neill, Mr. Fillips (former Clayton CEO) and Ms. Beal warned the Staff regarding problems
with the Trending Reports. Specifically, he says the Staff was warned that the aggregate
data in the beta report was flawed because it is not possible to form a meaningful basis of
comparison across Clayton clients.

This assertion by Mr. Bossidy is again against the facts consistently described by Clayton
employees and former employees in Staff interviews. All Clayton personnel who were
interviewed took ownership of the report and stated that they thought it provided useful
information. Granted, all described the beta report as a work in progress. However, none
suggested that it was fundamentally flawed. That it wasn’t perfect came out at the hearing.
For example, Deutsche Bank claimed the numbers unfairly portrayed them in a bad light.
6.

Prospectuses. Mr. Bossidy closes his letter with an argument that he fears Mr. Johnson’s
testimony could leave the public with “the mistaken impression that Clayton was actively
reviewing prospectuses at the time of their due diligence reviews.” The Staff believes this is
a stretch and respectfully disagrees.
The Staff would like to point out that Clayton personnel continually made the case that they
did not engage in due diligence necessary for compliance with the securities laws. Indeed, it
is the principal basis upon which the Staff is of the opinion that underwriter’s due diligence
in RMBS transactions was systemically flawed and inadequate.

The Moody’s Letter
Mr. Coggins of Moody’s wrote because, in his words, Moody’s believes “it is imperative to call to
the [Commission’s] attention a series of mischaracterizations and errors contained in [the Times Article]
which is now prominently linked on the Commission’s website.” Mr. Corrigan continues that
“Moody’s is certain the Commission would not want these inaccuracies [in the Times Article],
which give a misleading view of what the Commission was in fact told, to go uncorrected.”
“In short, by sometimes misrepresenting what was actually said at the hearing and other times
ignoring pertinent testimony altogether, the [Times Article] conveys the false impression that
Clayton approached Moody’s in 2006 to sound the alarm bell about ‘dubious’ subprime loans
that were being securitized, but that Moody’s turned a blind eye to ‘conclusive evidence’ of
significant loan improprieties in order to protect its own business interests. [T]he [Times Article]
also reports, erroneously, that ‘the rating agencies had been told that vast numbers of loans
were being packaged as securities even though they failed to meet underwriting standards.’
These statements—at least with respect to Moody’s—are wholly wrong as a matter of fact.
They are also wholly unsupported by the testimony of the Clayton witnesses and the
accompanying documents posted by the Commission on its website. In fact, Mr. Johnson
testified that that Clayton did not approach Moody’s until 2007—well after the subprime crisis
began to unfold…”
The Moody’s Letter then goes on to criticize specific sentences in the Times Article and ask that its letter
be made a permanent part of the Commission’s record.
Boiled down to its essence, the Moody’s Letter takes issue with the reporting of Ms. Morgenson
in the Times Article. Mr. Coggins takes issue with the Times Article’s description of what was conveyed
by Clayton to Moody’s when representatives of the two companies met and the characterization of
Moody’s response to what was said at those meetings. It would appear that if Moody’s has a valid
complaint, it is with the New York Times and Ms. Morgenson rather with the Commission

New Information
Last Friday, October 1, 2010, the day after the date appearing on the Clayton letter, the Staff received a
package of documents from Moody’s (all marked “Confidential and Proprietary”) which described
meetings with Clayton held on November 27, 2006, January 11, 2007, May 31, 2007 and July 27, 2007
(and other less formal meetings). The documents contained notes relating to the subject matter of
those meetings. See Exhibit F. The notes relating to the January 11, 2007 meeting provide interesting
new information regarding when the rating agencies became aware of the trending reports.
In that document it is stated, “Clayton walked Moody’s through entire due diligence process, including
Exception Tracking and underwriting of a loan file.” [MOODY’S – FCIC—0393538]. The notes go on to
detail the attendees at that meeting. There are several similar references to meetings between Clayton
and Moody’s. Of particular note is the July 27, 2007 entry, “Discussed tools available and data we have
that Moody’s may not be seeing, including Exception Tracking…”[MOODY’S –FCIC—0393539]
Conclusion
The Staff believes that the testimony of Mr. Johnson (and Ms. Beal) to be accurate and consistent with
other evidence it has been able to gather (both from Clayton personnel and other sources) regarding
these matters. Indeed, neither the Clayton Letter nor the Moody’s Letter describes otherwise.

